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ABATEMENT. 
See Pleading, 20. 


ACTION. ; 

1. Upon a bond executed to several, with condition to pay them such costs 
and damages as they might sustain by the wrongful suing out of an at- 
tachment, a joint action may be maintained, though the attachment was 
levied on the separate property of each, in which they have nota joint in- 
terest. Boyd §& Walk v. Martin & Bolling, 700 

See Partners and Partnerships, 8. 


AMENDMENT. 

1. Where a non-resident plaintiff, who has given security for the costs, is 
unsuccessful, a judgment for costs may be rendered, against the principal, 
and the surety also, where a motion for that purpose is submitted to the court; 
but where the clerk mero motu enters up judgment against the surety, it will 
be aclerical misprision, amendable in the primary court on motion, or on 
error, at the cost of the plaintiff in error. Dodson v. Harris, 566 

See Husband and Wife, 7. 


See Right of Property, Trial of, 2. 


APPEALS AND CERTIORARI. 

1. A creditor whose claim is rejected at the final settlement of an insolvent 
estate, commenced prior to 1843, who is not a party to the final decree, 
cannot sue out a writ of error—his remedy is by certiorari from the Circuit 
court. Stout, Ingoldsby &§ Co. v. Ward, Adm’r, 628 

2. Quere—whether he is entitled on certiorari, to examine errors in the re- 
cord, when he takes no exception to the action of the court in rejecting 
hisclaim. Ib. 628 

See Error, Writ of, 4. 
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ASSUMPSIT. 


1, An action of assumpsit will not lie, to recover damages, for the use by 
one, of the wal] of the plaintiff’s house, in the construction of his house, 
in the absence of any contract to pay for such use. Bisquay, Adm’r, v, 
Jeunelot, 245 

2. When the action is for money had and received, to the plaintiffs use, the 
defendant may show any matter of defence growing out of, or connected 
with, the same transaction, which shows the plaintiff is not entitled ex equo 
et bono to recover—therefore, if a bond, defective as a statutory forthcom- 
ing bond, is good as a common law bond, and the obligee, on its breach 
is entitled to recover the full amount received by him, on an execution up- 
on it, he may retain, on showing these facts, against a1: action for money 
had and received, although the execution on the bond has been quashed, 
Meredith v. Richardson & O'Neal, 828 


ATTACHMENT. 

1. The second section of the act of 1840, in providing that the State Bank 
and its Branches are severally authorized to take out attachments accord- 
ing to the’ first section thereof, on the application of any indorser or secu- 
rity to a bill, note or other demand, and on satisfactory showing of such in- 
dorser or security, on oath or otherwise, that either of the grounds specified 
in the act exists, does not require an officer of the Bank to re-affirm or ve- 
rify again the ground stated by an indorser or security; but if the show- 
ing is satisfactory to the Bank, and the oath or affirmation is sufficient in 
point of form, and made before a proper officer, the Bank may take out an 
attachment thereon, as provided by the first section. Faver v. The Bank 
of the State of Alabama, 616 

See Action, 1. 
See Execution, Writ of, 1. 
See Malicious Prosecution, 1. 


See Practice at Law, 10. 


ATTORNEY AT LAW. 


1. One attorney confides a note to another for collection, and takes his re- 
ceipt, but without giving instructions with respect to the ownership. Af- 
ter the money is collected, it is remitted to the payee of the note, whose 
name however was indorsed on the note. This remittance, the payee not 
being the owner, will not discharge the collecting attorney from liability 
to his immediate principal, nor will the action of the latter, for the money 
be defeated by proof that he was himself the agent for the indorsee, unless 
that person has asserted his right to the money as against his agent.— 
Lewis & Wallace v. Peck & Clark, 142 

2, An attorney at law, in the absence of instructions to that effect, has no 
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ATTORNEY AT LAW—cogtinvep. 
authority to give day of payment, upon receiving security from the debtor. 
Lockhart v. Wyatt, 231 
3. Beonsulted a lawyer as to the means of avoiding responsibility for the 
costs of several suits, which F had instituted in his name, who advised that 
a motion be made to the court to compel F to give security. In the course 
of the conversation, B remarked, that he had four or five hundred dollars 
of the money of F in his hands. Held, that this was a privileged commu- 
nication. Brazier v. Fortune, 516 
See Champerty, 1. 
See Contract, 1, 2. 


BAIL. 

1, The statement in the order for bail indorsed by the clerk on the writ ot 
the affidavit, when set out in sci. fa. against bail, will not warrant the 
court in declaring the affidavit defective, as a mistake in the statement 
will not avail the defendant, or prejudice the plaintiff. Walker v. Mas- 
sey, 30 

2. A bail bond, with the condition that the principal shall appear at the court 
indicated by the writ, and answer the plaintiff, is good, although it con- 
tains no recital that the party was arrested. Jb. 30 

3. When all the proceedings against the principal are sect out in the sci. fa. 
against the bail, and the bond is executed tothe sheriff, as sheriff, condi- 
tioned as a bail bond, this is sufficient to warrant a judgment by default, 
although no declaration is filed. Jb. 30 

4. The act of 1839, “to abolish imprisonment for debt,” does not repeal the 
act of 1827, so far as the latter requires the plaintiff to “give security for 
the costs of suit,” as a pre-requisite for demanding bail. Keeland v. Har- 
per, et al. 178 

5. Mere irregularities in the issuance of the ca. sa., as that there was not fif- 
teen days betwecn its teste and return, or that it did not remain in the 
sheriff’s office a number of days, cannot be urged as a defence by bail.— 
Kenan, Ex’x, v. Carr, - 867 

G. In this State, judgments bear interest, and therefore the bail is liable to 
the same extent as the principal, unless the payment of the sum sworn to, 
creates an exception, and it is properto give judgment against bail forthe 
judgment, interest and costs. Ib. 867 

See Costs, Security for, 1. 
See Evidence, 62. 


See Scire Facias, 2, 3. 


BANK. 
1. To sustain a summary judgment of the State Bank for thirty per cent” 
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damages, upon the dishonor of a bill of exchange, it must be shown by the 
record, that it was purchased by the bank, to make a remittance in pay_ 
ment of the State bonds. The statement of a fact from which such an in- 
ference might be drawn, is not sufficient. Leigh v. The State Bank, 339 
2. The summary remedy provided by statute in favor of banks, will not lie 
against a representative of a deceased debtor of a bank. ndrews’ dm’r 
v. The Branch Bank at Mobile, 375 
3. Where a judgment by default or nil dicit is rendered upon motion, in fa- 
vor of a bank, the record must show the liability of the defendant for the 
debt or demand, and that the facts were proved which gave the court ju- 
risdiction. Ib. 375 
4, Notice to the cashier of a bank, that its modification of the proposals of 
a party are acceded to by him, is notice tothe bank. Branch Bank at 
Huntsville v. Steele, 915 
5, A proposal by a debtor, asking the bank to permit him to pay his debt in 
State bonds, modified by the bank so as to fix the amount of bonds con- 
sented to be received, if delivered in a certain period, together with in- 
structions to the cashier to receive the bonds within that time, imposes no 
obligation on the debtor to deliver the bonds, although, after the modifica- 
tion of his proposals, he informs the cashier that his intention is to carry 
out the agreement. Jb. 915 
See Attachment, 1. 


BANKRUPT AND BANKRUPTCY. 


1. A mortgage is not avoided by the discharge of the mortgagor as a bank- 
rupt under the act of Congress of 1841. Stewart v. Anderson and anoth- 
er, 504 

2. A. executed a mortgage to P. in 1841; conditioned to be void, if he 
should pay to the mortgagee certain sums of money on days designated for 
the payment ; and further, if he should pay to the P. & M. Bank of M. the 
sum of $321 67, in three months, &c. ; the payment of which was secur- 
ed to the bank by a note and mortgage made by P. in 1837: in February, 
1842, A. was declared a bankrupt ; in May of the same year the mort- 
gaged premises were sold under a power of sale contained in the mort- 
gage by P. to the bank in consequence of the failure o& A. to pay the debt 
secured thereby ; at this sale A. became the purchaser, and received a deed 
for the property ; in July following a final decree was rendered, declaring 
him abankrupt, and ordering a certificate of discharge from his debts: 
Held, that A. did not acquire an absolute title to the premises, but held 
them in subordination to the mortgage of 1841, so far as the debts intend- 
ed to be thereby secured were unsatisfied ; and this although that mort- 
gage contained no warranty of title. Jb. 504 
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BANKRUPT AND BANKRUPTCY—continvep. 

3. The omission of a bankrupt to state the debt sued for, and the failure to 
notify the creditors of his application for a discharge, in the absence of 
circumstances evincing the intention to deceive, is not evidence from 
which fraud can be inferred. For v. Paine, 523 

4. The fact that the bankrupt, or any one for him, pays money or other thing 
to a creditor to induce him to withdraw objections to the bankrupt’s dis- 
charge, does not render the certificate and discharge inoperative. 1b. 523 

5. A certificated bankrupt, is discharged from all surety debts, though paid 
by the surety after the bankrupt obtains his discharge, and is therefore a 
competent witness for the surety, in a suit between him and the creditor 


Kyle & Gunter v. Bostick & Sherrod, 589 
6. The bankruptcy of the principal obligor in a penal bond, does not dis- 
charge the sureties. Garnelt, dm’r, v. Roper, 842 


See Practice in Chancery, 23. 
BILLS OF EXCHANGE AND PROMISSORY NOTES. 


1. A stipulation in a promissory note, that it may be discharged in cotton of 
a fair quality, at seven cents per pound, delivered at a particular place, is 
for the benefit of a defendant, and he must show that he delivered, or offer- 
ed to deliver itin payment of the note. Love v. The Ex’rs of Simmons, 113 

2. A notary in whose hands a negotiable note is placed for demand and pro- 
test, must inform the holder with promptness, if he does not give notice of 
its dishonor; and if he underrakes to give notice, he must do so in such a 
manner as to make it effectual in law. Marstonv. The Bank of Mobile, 284 

3. When a fraud is practised in the sale of a slave, this is a good defence to 
an action on a note for the price, although the purchaser accepted a war- 
ranty from the seller not covering the particular defect complained of.— 

* Huckabee v. Albritton, 657 

4. In an action upon an open account against several persons, it cannot be 
objected that a note given by one of them in the name of all, but without 
their authority, in liquidation of the account, was not delivered up and 
cancelled—it being admitted by the plaintiffs that it was not the note of 
any other person than the defendant who made it, and it further appearing 
that a judgment had been recovered on it against him, which was unsat- 


ree 


isfied. Lee’s Am’r v. Fontaine & Freeman, use, &c. 759 
See Consideration, 3. 

See Deeds and Bonds, 4. 

See Indorser and Indorsee, 2, 3, 5. 

See Payment, 2. 

See Vendor and Vendee, 4. 
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CHAMPERTY. 


1. A promise, after a suit is determined, to pay an attorney a sum of money 
out of the monies to be collected in that suit, is not champertous. Walker 
v. Cuthbert & Stanley, 213 


CHANCERY. 


1. The city of Columbus, in Georgia, incorporated by an act of the Legislature 
of that State, in virtue of its corporate powers, erected a bridge across the 
Chatahoochie river, the western bank of which is in Alabama ; afterwards, 
the Legislature of the !tter State passed an act, reciting that the western 
abutment of the bridge rested upon the lands of D. M. and others, and 
thereupon enacted, that the parties whose lands were thus encroached up- 
on, and their assigns, were authorized to make and erect all things neces- 
sary to the permanent erection of the western abutment, on their own 
lands ; that the bridge as then located should be peimanent, that no per- 
son should be authorized to erect a bridge, or attach an abutment to the 
western bank of the Chatahoochie, nor establish any bridge or ferry with- 
in two miles thereof: Further, if any one shall establish a bridge or ferry, 
in violation-of this prohibition, he shall pay twenty dollars for every day 
he shall keep the same in operation. Upon the payment by D. M. and 
others, and their associates, of one half the value of the bridge erected by 
the city, then they were authorized to receive at the western abutment 
toll, the rates of which were prescribed. D. M. and others conveyed to 
the city of Columbus, not only the land on which the western abutment 
rested, but thegrivileges and immunities conferred by the statute. Af- 
terwards, the commissioners’ court of revenue and roads of Russell 
county, ordered that a gate be erected immediately west of the bridge, 
and that toll be required of all persons passing over any of the bridges of 
that county, fixed rates of toll, and caused the gate thus erected to be Jeas- 
ed, &c. Held—1. That although the city of Columbus was a foreign 
corporation, its purchase from D. M. and others, invested it with the privi- 
leges and immunities conferred by the act of the Alabama Legislature. 
2. That the order of the court of revenue and roads, and consequent 
proceedings, was an invasion of the franchise thus acquired. 3. That it 
was competent for a court of chancery to protect the rights of the city, by 
enjoining the collection of toll by the lessee of the gate, and by causing 
the same to be abated; and this although the statute imposed a penalty 
for a violation of one of its provisions. 4. That the city might file a bill 
in its corporate name, without making the Attorney General or the State 
of Alabama a party complainant. T'he Mayor, &c., of Columbus v. Rod- 
gers, et al. 37 

2. A blacksmith shop in a small village, is notin judgment of law a nuisance, 

so as to authorize a court of chancery to interpose by injunction, and pre- 


127 
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vent its erection. Whether a blacksmith shop might not be so inartifi- 
cially and improperly constructed, as to be peculiarly liable to fire, and 
subject to be abated as a nuisance in a town—Quere? Ray v. Lanes, 63 
3. Quere? Where a bill to enjoin a judgment relies upon matters which 
would have constituted a legal defence, alledging that he was uninformed 
of their existence at the time of the trial, should it not appear that he had 
used due diligence to acquire the information, to enable him to defend at 
law? Branch Bank at Mobile v. Tillman, 149 
4, The chancellor may enforce the delivery of property in the possession, or 
under the control of a party to the suit, but unless such is the case, an at- 
tachment is improper, and the party should be charged with their value.— 
Harrison, Adm’r, and Gardner, Adm’r, v. Mock, et al. 185 
5. When the allegation is, thata party falsely and fraudulently represented 
himself and others as invested with title by means of a conveyance from 
another, and the answer asserts that such a title existed, it is incumbent on 
the defendant to show it, otherwise the allegation of the bill will be taken 
as admitted. Wellborn, et al. v. Tiller, et al. 306 
6. When a party is induced to give a note by false representations of the 
existence of a fact, and after judgment goes into equity for relief, on the 
ground of ignorance of the false representations, if the false representations 
are admitted, it is incumbent on those who made them to show their truth, 
or otherwise that the plaintiff knew they were false previous to the judg- 
ment. Jb. 306 
7. A father entered land in the name of the son, for the pggpose of defraud- 
ing his creditors, afterwards sold the land, and by his directions the son 
conveyed during infancy to the purcnaser. On his coming of age, he con- 
veyed the same land to another, who brought suit. Held, that as his con- 
veyance duriig infancy was such as the law would have compelled him to 
make, he could not disaffirm it on attaining his majority. Elliott and othevs 
v. Horn and others, 348 
8. The act of 1844, extends the remedy in favor of judgment creditors, and 
it is permissible to alledge in the bill, the supposed interests of the de- 
fendants in property, &c., in the general terms of the statute, either posi- 
tively or in the alternative. Brown & Dimock, et al. v. Bates, 432 
9. A creditor’s bill need not alledge a fraud on the part of the defendant, or 
the concealment by him of property or effects, with the intention to delay 
or hinder the complainant, or other creditors, in the collection of their 
debts. Jb. 433 
10. Inacreditor’s bill, it need not be specifically alledged that the fiert facias 
which issued on the judgment at law, directed the amount to be made of 
the “lands and tenements” of the defendant—the form of such writ as pre- 
scribed by the statute authorizing the levy on and sale of the lands, &c., it 
will, in the absence of proof, be presumed to be regular. 1b. 433 
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11. Several plaintiffs having distinct judgments may join in filing a creditor’s 
bill, or one creditor may file a bill in behalf of himself and all other judg- 
ment creditors (whose executions have been returned unsatisfied,) who may 
choose to come in and contribute to the expense of the suit. So one credi- 
tor by judgment, and another by decree, who may have acquired liens up- 
on their debtor’s property, may join in sucha bill. Jb. 433 

12, It is no objection toa bill filed in a chancery court of the State, that the 
judgments the complainants are seeking to enforce, were rendered in the 
district or other court of the United States. Ib. 433 

13. Semble; where the judgment debtor has a known and fixed place of resi- 
dence within the State, and sufficiency of visible property in the county in 
which he lives to satisfy the execution which issued on the judgment, sub- 
ject to its satisfaction, the execution, (if the law authorizes,) must be issu- 
ed to the county in whichthe defendant resides at the time of its issuing, 
But it is not neceesary ina creditor’s bill, to make a specific allegation up- 
on the subject; for if the execution has issued to an improper county, it 
devolves upon the defendant, in such case, to show it in his defence.— 
Ib. ; 433 

14. The defence arising under the statute of frauds must be pleaded, and if 
waived, and the contract admitted, or established by proof, it will be en- 
forced. Patterson and others v. Ware, 444 

15. Several persons engaged in a partnership for the purpose of buying lands 
from Indians, and re-selling them, the parties to be interested in the pro- 
fits, in the proportion that they each invested their money in the purchase 
of land: Held, that funds arising from the re-sale of land in the hands of 
any of the partners, being the profits of the land re-sold, was the money of 
the company open to re-investment ; and whilst such a fund existed, ade- 
quate to the demand, no partner could be considered in default, if his pro- 
portion of it was sufficient to meet the exigency. Nor could a member of 
the firm, actively engaged in its business, be excluded froma participation 
in its benefits for want of funds without notice. Ib. 444 

16, Where the allegations of the bill are made upon information and belief, 
an injunction granted thereon will be dissolved, if they are denied by the 
answer in the same manner; especially if it does not appear that the com- 
plainant enjoyed superior means of acquiring information. Hogan v. T'he 
Branch Bank at Decatur, 486 

17, An administrator may join with the heir in a bill for partition, as under the 
statute referred to, he has the authority to lease the estate when divided. 
Harkins, et al v. Pope, et al. 493 

18. In a bill for a partition, when the co-owners admit the title of each other, 
by leases between them, the derivation of title need not be stated, as where 
the defendant owner leases two thirds, and leases the other third from the 
complainants. Jb. 493 
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19. A bill filed for a divorce upon the ground of cruelty, must state the facts 
which constitute such cruelty. But this can only be taken advantage of 
by assigning it as cause of special demurrer. Hill v. Hill, 527 

20. A supplemental bill, is a continuation of the original bill, and will not 
sustain the original bill by the allegations of facts, which did not exist un- 
til after the original bill was filed. Ib. 527 

21. A bill for discovery will not be entertained in chancery after judgment at 
law, where the facts sought to be elicited are matter of legal defence, un- 
less a sufficient excuse is offered for not having exhibited it. Jones and 
Spence v. Kirksey, 579 

22. Relief cannot be obtained in equity against usury, where the borrower has 
omitted to plead it at law, and shows no excuse for the failure. Jb. 579 

23. The statute which permits a party to examine his adversary upon interro- 
gatories in a suit at law, does not take away the right to file a bill for dis- 
covery ; if however he elects to file such interrogatories, he “shall not be 
allowed afterwards to exhibit a bill in chancery for discovery touching the 
same matters :” but ifthe court disallows or rejects interrogatories, and 
they are not so filed as to require answers, there is no such election as 
will preclude a resort to chancery. Mallory, et al. v. Matlock, 595 

24. Chancery cannot entertain a bill for discovery after a judgment at law, 
where the fact sought to be elicited is matter of legal defence, unless a 
sufficient excuse is offered for not having exhibited it, at an earlier period. 
Ib. 596 

25. Relief cannot be obtained in equity against usury, where the party has 
omitted to plead it at law, and shows no excuse for the failure. Jb. 596 

26. Where the answer is a complete denial of a bill upon which an injunction 
issued, the bill, if wanting in equity, may, not only be dismissed, but the dam 
ages prescribed by statute, may be imposed, upon the ground “ thatthe 
injunction was obtained for delay.” Ib. 596 

27. A bill being filed to foreclose a mortgage, where the mortgagor had made 
several alienations of portions of the mortgaged estate, subsequent to the 
mortgage, and a reference was made to the master, to ascertain which of 
the parcels so sold, were first liable to sale, and made a report, by which he 
directed, that a particular tract held by the P.& M. Bank should be last 
exposed tosale. The report was not excepted to, but was confirmed, and 
asale was accordingly made under the decree. Afterwards, one of the 
defendants petitioned for leave to file a bill of review, for error apparent 
on the decree, alledging that the direction to sell the land held by the P. 
& M. Bank, was inconsistent with the principles settled by the master, to 
govern the order of the sale, and that the direction to sell the land of the 
Bank was a mistake: Held, that as the testimony established, that the 
land had been constantly depreciating in price, if not in value, since the 
sale, it was not just, or equitable, again to direct a sale, conceding the re- 
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port to be erroneous, as this would be to expose the Bank to probable, if 
not certain loss, when it had been guilty of no fault, and the necessity, had 
been caused by the gross neglect of the party ssking a resale—That in 
such a case, the chancellor in the exercise of a sound discretion, should 
refuse to permit the bill to be filed. P. & M. Bank v. Dundas, et al. 661 
28. The complainant, and defendants, were proprietors of adjacent warehous- 
es, and wharves, to each of which was attached a steam power screw, for 
compressing cotton, and upon the consideration, that the complainant 
would allow the defendants the use of the principal part of his wharves, and 
abstain from receiving the wharfage on cotton landed there, the defend- 
ants agreed not to compress cotton at their screw during a period stipulat- 
ed. Held, that in such a case, where one of the parties had performed his 
part of the contract, chancery had jurisdiction to interfere, and by injunc- 
tion restrain the other party from violating it. That it not necessary 
that the contract should have been actually violated; it is sufficient that 
the danger of its violation is imminent, and actually impending. Casey v. 
Holmes, Bott § Earle, 776 
29. The couit will’not specifically enforce a contract, the terms of which are 
so doubtful, or ambiguous, that they cannot be understood ; but where the 
contract has been partially executed, and one of the parties has derived a 
benefit from it, the court will struggle hard for its meaning, and will en- 
force it according to the probable intent of the parties. Ib. 777 
30. It is only necessary to state a contract according 'to its terms, and lega, 
effect, and although in a bill for specific performance, it is necessary to al- 
ledge a performance, or offer to perform, on the part of the plaintiff, it is 
not necessary to anticipate the defence of the defendant. 1b. 77 
31. Bills for a specific performance, are addressed to the sound discretion of 
the court, and relief will not be granted, where, under all the circumstan- 
ces of the case, it would be inequitable to enforce a performance, but the 
parties will be left to theirlegal remedy. Greater latitude will be allow- 
ed the defendant in resisting, than will be accorded to the plaintiff in mak- 
ing out his case. ID. 77 
32. When administrators, with the will annexed, undertake to sell lands of 
the testator under a power to the executor in the will, a court of equity will 
not entertain a bill to set aside a sale by the administrators, although al- 
ledged to be fraudulent, for the reason that such a sale is entirely void, 
and must so appear by the deeds, and therefore can create no cloud on 
the title of the heirs. Posey, et al. v. Conaway, et al. 811 
33. Where several writs of fi. fa. come to a sheriff’s hands on the same day, 
and he commits a default in not making the money when, by the use of 
due diligence he could have made a portion, but not all the aggregate sum 
of the executions, he cannot defend at law the rule of each of the parties 
against him for his negligence, because the value of the property omitted 
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to be seized and sold, is more than the sum of any one of the fi. fa’s; but 

after judgment by all the creditors against him and sureties, he may enjoin 

in equity, and that court will ascertain the value of the entire property 

omitted to be sold, not less however than ascertained by the largest judg- 

ment at law, and divide that pro rata, between the several creditors having 

thus obtained judgments. Gary v. Frost & Dickerson, et al. 852 
34. The transfer of a chose in action which the original holder could sue for 

at law, will not of itself invest a court of equity with the right to entertain 

jurisdiction for the demand. McGehee, et al. v. Dougherty, 863 
35. Whena bill calls upon the administratrix of an executor to exhibit the ac- 

counts of sales remaining in her possession, as were left by her intestate, her 

assertion that the executor left no such accounts, will not make evidence a 

copy of a settlement made by him with the proper orphans’ court. The 

setting out of such a settlement is new matter, not responsive to the bill. 

Powell, et al. v. Powell, 900 

See Contract, 5. 

See Debtor and Creditor, 4. 

See Deeds and Bonds, 1. 

See Divorce and Alimony, 2, 3. 

See Evidence, 37. 

See Husband and Wife, 5. 

See Marriage and Marriage Settlement, 4, 5. 

See Parent and Child, 1. 

See Partner and Partnership. 3, 4, 10. 

See Pleading, 1. 

See Practice in Chancery, 2, 3, 9, 19, 20, 21, 22. 

See Sales under Order of Court, 2. 

See Witness, 9. 


CLERKS. 


1. The county court is invested with power to remove its clerk for misbeha- 
vior, after trial for and conviction of any of the acts of omission or com- 
mission specified in the act, and under it, may try and convict its own 
clerk. Ledbetter v. T'he State of Alabama, ex rel. 241 

2. A conviction for misbehavior is free from error when it appears sufficient 
charges in writing were exhibited, and found by a jury, after notice to the 
clerk, by serving a copy of the charges, and allowing him to make de- 
fence. Jb. 241 

3. In proceeding under the act, the particular charge of misbehavior must be 
stated and proved. Intoxication of the clerk, when discharging the func- 
tions of his office, is a gross neglect of duty, but evidence of intoxication 
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at other times, or of the habit, cannot be admitted, in proof of a specific 
charge. Ib. 241 
4. The clerk has no power to tax costs not regulated and provided by sta- 
tute. Whether extraordinary costs may not be allowed by the direction 
of the court—Quere? Hair, Adm’r, v. Logan, 431 
5. The clerk may tax in the bill of costs, the fee provided by law to justices 
of the peace, for taking depositions ; whether taken in or out of the State» 
by a justice of the peace, or by commissioners. Ib. 431 
6. When the goods of a party have been seized and sold under an execution 
issued from the clerk’s office, on a bond, defective as a statutory forthcom- 
ing bond, the act of issuing the execution, is the act of the clerk, and not 
of the plaintiff—therefore no action of trespass will lie against the latter. 
Meredith v. Richardson & O'Neal, 828 
See Deeds and Registry of, 1. 


CONFLICT OF LAWS. 

1. To authorize the proof that a deed was registetsd in another State, by the 
production of a certified copy, it must appear that by the law of such State» 
such deeds are required tobe recorded. Lee v. Mathews, 682 

2. Proof of the law, cannot be made by the deposition of a witness. Jb. 682 

3. B died in Tennessee, and administration was there granted upon his es- 
tate. Having also effects within this State, administration was also grant- 
ed here. Held, that the administration in this State was ancillary to the 
principal administration in Tennessee, and the debts due here, being all 
paid, and there being no heir, distributee, or legatee, here, claiming the 
fund, it should be transmitted to the forum domicillii, on the application or 
the principal administrator, taking the necessary steps to prevent the waste 
or misapplication of the fund; and that the orphans’ court had power to 
make such an order. Childress, 4dm’r, v. Bennett, 751 

4. A deed executed in North Carolina, conveying slaves to a person resident 
there, must be construed by the laws of that State, and if the common law 
has been there modified by local decisions, those furnish the rule, and not 
the common law as understood in our courts. Inge v. Murphy, 885 

5. A father, by a deed made in Virginia, conveyed certain slaves to his daugh 
ter, and son-in-law, during their lives, and at their death, “ to be returned, 
and delivered to the right heirs of said Polly Wood.” The daughter and 
son-in-law removed to this State, and died here without leaving children 
Held, that the law of this State, and not that of the State of Virginia, as- 
certained who were the heirs of Mrs. Wood. Price v. Tally’s Adm’rs, 946 

See Court and Jury, 1. 


CONSIDERATION. 
1, It is competent for a party when sued on a promissory note, to prove its 
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consideration by parol testimony, as preliminary to the introduction of evi- 
dence to show that the consideration has failed. Cuthbert & Stanly v. 
Bowie, 163 

2. Where a party makes a promissory note, payable on a day certain, and 
simultaneously with the making thereof, subscribes a writing in which he 
recognizes the note. and promises upon the same consideration to pay an 
additional sum on a contingency, the writing will be regarded as the last 
expression of the understanding of the parties, and merge all prior sti pu- 
lations; consequently it is not admissible to prove what either party may 
have said some months previously in respect to the consideration. Jb. 163 

3. When an administrator sells a slave of his intestate as unsound, and the 
purchaser prepares a bill of sale with warranty, which the administrator 
signs, in consequence of the purchaser’s representation, that the warrant y 
is a mere form, he will not be permitted to set up the warranty and un- 
soundness as a defence to the note given for the purchase money. Rivers 
& Portis v. Dubose, 475 
See Bills of Exchange and Promissory Notes, 3. 


CONSTITUTIONAL LAW. 


1, The ordinance appended to the constitution of Alabama is the declara- 
tion of the people of the State, that the general powers of the State shal! 
not be exercised in particular cases, and is revocable either entirely or 
pro tanto, by an agreement between the State government and the United 
States. Duke v. Cahawba Navigation Co. 82 

2. The consent to abrogate the ordinance, so as to revive the power of the 
State to invest a corporation with power to collect tolls on a navigable in- 
land water course, is sufficiently expressed by an act of the State legisla- 
ture authorizing the particular toll when the assent of congress is obtain- 
ed, and by an act of congress assenting to that of the State. And when 
such assent is given, none is afterwards requisite to acts of the legislature 
reviving the corporation or amending its charter, if no extension of the 
right to take tolls grows out of the revival oramendment. Jb. 82 


CONTRACT. 


1. An agreement to pay $500, to be paid out of monies collected in a speci- 
fied suit in Dallas chancery court, for professional services in said case, 
when shown by extrinsic evidence to have been made after the decree, is 
a promise to pay out of the particular fund provided by the suit, and the 
right to recover is not impaired, although the decree is reversed, when the 
parties afterwards obtain satisfaction through an arbitration based on the 
principles of the decree. Walker v. Cuthbert & Stanly, 213 

2. Such an agreement made after the decree is not on condition that future 

















INDEX. 1017 


CONTRACT—conrinvuep. 
service shall be rendered, and therefore the refusal of the promisees to 
attend the suit in the appellate court, will not impair the right to recover 
the sum stipulated. Jb. 213 
3. Semble; where parties make an exchange of promissory notes, or other se- 
curities for money, they may stipulate bona fide for an allowance of a pre- 
mium by one to the other. Andrews & Brothers v. Jones, et al. 400 
4, When.a party by fraud obtains possession of property, under a contract 
which he had not complied with on his part, an offer by the defrauded par- 
ty, to make a new contract, which is not acceded to, is not a waiver of any 
right he had against the other for the fraud practiced. dams v. Shelby, 478 
5. To entitle one of the parties to a contract, to defend himself by proving a 
violation of it by the other, he must act promptly. He cannot afterwards 
take the benefits the contract conferred on him, and then refuse to per- 
form it, as to the benefits conferred on the other contracting party. Ca- 
sey v. Holmes, Bott & Earle, 777 
G. A proposal by a debtor, asking the bank to permit him to pay his debt in 
State bonds, modified by the bank so as to fix the amount of bonds con- 
sented to be received, if delivered in a certain period, together with in- 
structions to the cashier to receive the bonds within that time, imposes no 
obligation on the debtor to deliver the bonds, although, after the modifica- 
tion of his proposals, he informs the cashier that his intention is to carry 
out the agreement. Branch Bank at Huntsville v. Steele, 915 
7. A contract, to be valid, when founded on mutual promises, must be bind- 
ing on both parties, and when there is a want of mutuality, the promise of 
the party supposed to be bound, is not binding on this account. 'There- 
fore, an agreement to receive State bonds at a future day, in discharge of 
a debt, does not discharge an indorser when the debtor is not also bound 
to deliver the bonds. Ib. 916 
See Executors and Administrators, 14. 


See Public Policy, 1. 
See Sunday, 1. 


CORONER. 
See Execution, Writ of, 6. 


CORPORATIONS. 

1. The city of Columbus, in Georgia, incorporated by an act of the Legislature 
of that State, in virtue of its corporate powers, erected a bridge across the 
Chatahoochie river, the western bank of which is in Alabama; afterwards, 
the Legislature of the latter State passed an act, reciting that the western 
abutment of the bridge rested upon the lands of D. M. and others, and 
thereupon enacted, that the parties whose lands were thus encroached up- 
on, and their assigns, were authorized to make and erect all things neces- 
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sary to the permanent erection of the western abutment, on their own 
lands ; that the bridge as then located should be peamanent, that no per- 
son should be authorized to erect a bridge, or attach an abutment to the 
western bank of the Chatahoochie, nor establish any bridge or ferry with- 
in two miles thereof: Further, if any one shall establish a bridge or ferry, 
in violation of this prohibition, he shall pay twenty dollars for every day 
he shall keep the same in operation. Upon the payment by D. M. and 
others, and their associates, of one half the value of the bridge erected by 
the city, then they were authorized to receive at the western abutment 
toll, the rates of which were prescribed. D. M. andwothers conveyed to 
the city of Columbus, not only the land on which the western abutment 
rested, but the privileges and immunities conferred by the statute. Af- 
terwards, the commissioners’ court of revenue and roads of Russell 
county, ordered that a gate be erected immediately west of the bridge» 
and that toll be required of all persons passing over any of the bridges of 
that county, fixed rates of toll, and caused the gate thus erected to be leas- 
ed, &c. Held—1. That although the city of Columbus was a foreign 
corporation, its purchase from D. M. and others, invested it with the privi- 
leges and immunities conferred by the act of the Alabama Legislature 
2. That the order of the court of revenue and roads, and consequent 
proceedings, was an invasion of the franchise thus acquired. 3. That it 
was competent for a court of chancery to protect the rights of the city, by 
enjoining the collection of toll by the lessee of the gate, and by causing 
the same to be abated; and this although the statute imposed a penalty 
for a violation of one of its provisions. 4. That the city might file a bill 
in its corporate name, without making the Attorney General or the State 
of Alabama a party complainant. T'he Mayor, &c., of Columbus v. Rod- 
gers, et al. 37 
2. The consent to abrogate the ordinance, so as to revive the power of the 
State to invest a corporation with power to collect tolls on a navigable in- 
land water course, is sufficiently expressed by an act of the State legisla- 
ture authorizing the particular toll when the assent of congress is obtain- 
ed, and by an act of congress assenting to that of the State. And when 
such assent is given, none is afterwards requisite to acts of the legislature 
reviving the corporation or amending its charter, if no extension of the 
right to take tolls grows out of the revival or amendment. Duke v. Ca- 
hawba Navigation Co. 82 
3. A clause in an act of incorporation providing that its stock shall only be 
transferred on its books, is for the security of the corporation, and does not 
prevent the title from passing as between vendor and vendee; therefore one 
is a competent witness who has sold his stock and transferred it, although 
not inthe manner prescribed by theact. Ib. 82 
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4, When a corporation is organized by those to whom the power of organi- 
zation is confided, it is unnecessary under the issue of nul tiel corporation 
to show that the necessary amount of stock has been subscribed, or paid 
for, as directed by the charter. Ib. 83 

5. When the charter of a corporation invested it with power to take tolls, and 
provided also for the appointment of a commissioner to certify to the Go- 
vernor when the river on which the tolls were collectable is out of order, 
no other evidence than his certificate is admissible to show the river is out 
of repair. Ib. 83 

See Evidence, 2, 4. 





COSTS, AND SECURITY FOR. 


1, The signature of the name of a person not a party to the suit written un- 
der the attestation of the clerk of the court from which process issues, and 
not opposite to the seal where the name of the security for costs was in- 
tended to be placed, is not such a bond for costs as the statute requires ; 
and it is not competent to show by extrinsic proof, for the purpose of sus- 
taining’a sci. fa. on the baii bond, that the person so signing intended to 
make himself a surety for the costs. Keeland v. Harper, et al. 178 

2. The clerk has no power to tax costs not regulated and provided by sta- 
tute. Whether extraordinary costs may not be allowed by the direction 
of the court—Quere? Hair, Adm’r, v. Logan, 431 

3. The clerk may tax in the bill of costs, the fee provided by law to justices 
of the peace, for taking depositions ; whether taken in or out of the State, 
by a justice of the peace, or by commissioners. Ib. 431 

4. Where a non-resident plaintiff, who has given security for the costs, is 
unsuccessful, a judgment for costs may be rendered against the principal 
and the surety also, where a motion for that purpose is submitted to the court; 
but where the clerk mero motu enters up judgment against the surety, it 
will be a clerical misprision, amendable in the primary court on motion, or 
on error, at the cost of the plaintiff in error. Dodson v. Harris, 566 

5. In this State, when an administrator de bonis non sues upon a note given 
to the administrator in chief, in that character, for goods of the estate, he 
is not responsible de bonis propriis for costs, as he necessarily sues in his 
representative character. Stewart, et al, v. Hood, et al. 600 

6. There is a strong analogy in the services rendered by guardians and re- 
ceivers, and the compensation of each should be similar—5 per cent. on 
the sums received, and 24 per cent. on disbursements, is correct as a gen- 
eral rule. Magee v. Cowperthwaite, et als. 966 

See Supersedeas, 1, 2. 
See Witness, 3. 
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COURT, CHARGE OF. 

1. When charges asked for appear to have no connection with the fact in 
issue, their application must be shown by setting out the evidence, other- 
wise the presumption arises, that the court properly retused them for irrele- 
vancy. Horsefield v. Adams and Knapp, i) 

2. When the witnesses before the jury differ materially in stating the con- 
tract—one saying it was between the plaintiffand defendant for the rent of 
a room, and others that the room was leased by the plaintiff to a third per- 
son, for whom the defendant promised to pay, if he failed to do so, it is er- 
ror to refuse to charge that the defendant was liable, although the third 
person may have received the benefit of the contract. A promise under 
such circumstances is not within the statute of frauds. Fires v. Lo- 
dance, 50 

3. When a corporation book is proved, and portions of it read to the jury, it 
is error tocharge that portions not read is also evidence. When books | 
or voluminous documents are proved before the jury, the opposite party 
has the right to insist on the necessary information to enable him to in- 
spect what goes as evidence. Duke v. Cahawba Navigation Co. 83 

4. When the plaintiff in an ejectment suit is entitled to recover on some one 

of the demises laid in the declaration, it is not error to instruct the jury 

that he is entitled to recover on the title before the jury. If the defendant 
wishes to raise a question as to one of the titles, it is proper to do so by 
asking a specific charge on the particular demise. Glidden v. Doe ex dem. 

Andrews, 167 

. When there is evidence before the jury that a slave was cured, being un- 

sound when the warranty was made, but no instructions are asked on this 

point ofthe case, the charge will be understood as declaring the general 
law. Kornegay v. White 255 

G. Where two makers of a promissory note are sued jointly, and the evidence 
warrants a verdict against one only, it is error to instruct the jury the ver- 
dict should be for the defendants generally. The proper course is to al- 
low a verdict aecording to the facts, and leave it to the parties to enter 
judgment, or arrest it, as they may be advised. Palmer, use, &c. v. Seve- 
rance & Stewart, 346 

7. It is not error to charge the jury, in an action against the sheriff, for fail- 
ing to execute a ca. sa., that if the sheriff had reasonable grounds to ap- 
prehend the defendant therein would resist him. it was his privilege and 
duty to summon to his aid such assistance as was necessary to enable 
him to execute the mandate of the writ. Spence v. Tuggle, 538 

8. When the evidence before the jury is uncertain and indefinite in its na- 
ture, or as to the conclusions to be drawn from it, the court is not warrant- 
ed, as a matter of law, to charge the jury that a case is made out for either 
party; the conclusions of fact must be ascertained by the jury. Stewart, 
et al. v. Hood, et al. 600 


or 
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9, When the proof offered is pertinent to prove the plaintiff’s case, but there 
is also an issue on the plea of non claim, it is not error to refuse to exclude 
it from the jury. If the defendant wishes to raise any question that the 
issue on his plea was not proved, the attention of the court should have 
been directed by the request for a specific charge on that point. Hellen 
v. Wideman, 846 

10. No general charge that the one or the other party is entitled to a verdict 
is proper where there is any conflict of proof. Browning § Co.v. Grady, 
Adn’r, 999 

See Deeds of Trust, 7. 
See Exceptions, Bill of, 2. 
See Executors and Administrators, 4. 
See Malicious Prosecution, 2. 
See Usury, 6, 7. 
COURT AND JURY. 


1. The construction of foreign laws, whether they are proved to the court or 
to the jury, is the proper province of the court, and it is error if the con- 
struction is leftto the jury. Inge v. Murphy, 885 


COURT OF REVENUE AND ROADS. 


See Statutes, 2. 
See Taxes and Tax Collector, 1. 


COURT, SUPREME. 
1, The practice of this court is to examine those assignments of error only 


which are insisted on by counsel. Cunningham vy. Carpenter & Wat- 
son, 109 


CRIMINAL CASES, AND PROCEEDINGS IN. 


1. To constitute larceny, it is not important the intention of the prisoner 
should be to convert the property to his own use in the county where it is 
taken. The State v. Ware, 814 

2. The offence of mayhem may be committed without an entire mutilation 
of the member; but the biting offa small portion of the ear, which does 
not disfigure the person, and could only be discovered on close inspection, 
or examination, when attention was directed to it, is not mayhem under 
the statute. The State v. Abram, a slave, 928 

3. An intentional and unnecessary mutilation, by a slave, of any of the mem- 
bers of a white person, enumerated in the statute as constituting mayhem, 
willbe “wilfully” committed, within the meaning of the act. But if the 
slave be engaged in mortal strife, his adversary armed with a deadly wea- 
pon, and he defenceless, such a mutilation will not be considered _as wil- 
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fully done, unless from the circumstances of the case it can be considered 
as having been wantonly done, when it would be deemed wilful, within 
the meaning of the act. Ib. 928 


CUSTOM AND USAGE. 


1. Semble: Ifa single witness testifies fully and explicitly to the existence 
of a usage, and is not contradicted, it cannot be assumed as a legal con- 
clusion that the proof is insufficient. Marstonv. The Bank of Mobile, 284 


DAMAGES. 


1, In an action for the false warranty of a slave, the plaintiffis entitled to re 
cover to the extent that the slave is impaired in value by the disease ex- 
isting at the time of the warranty ; and money necessarily paid toa phy- 
sician in curing the disease, may be considered by the jury. Kornegay v. 
White, 255 

2. In estimating the damages the jury may allow interest on the sum which 
the plaintiff has heen induced to pay, more than he should, by the false 
warranty. Ib. 255 

3. Where one purchases a slave with a warranty of soundness, which proves 
to be utterly valueless, the vendee, in an action on the warranty, is enti- 
tled to recover what would have been the value of the slave, had he been 
sound, without respect to the price stipulated—the value appearing to be 
greater than the price. Cotuer, C. J., dissenting, maintained that the 
price paid was conclusive as to the value, and damages could not be re- 
covered beyond it, unless they were increased by interest thereon, medi- 
cines, &c., furnished. Willis and another v. Dudley, 933 
See Evidence, 61. 

See Trover and Conversion, 2. 


DEBTOR AND CREDITOR. 

1. The necessity of the assent of the preferred creditors in a deed of assign- 
ment, made by an insolvent, to validate the deed, is not an open question 
in this State. Such assent is necessary to the validity of the deed of as- 
signment, by one not insolvent, when the creditors are placed in a worse 
condition, by having the collection of their debts postponed beyond their 
maturity. Smith v. Leavitts, 93 

2. When a deed of trust is made by an insolvent to trustees, for the payment 
of his creditors, and on the same day, a power is executed by the trustees 
to him, giving him full power over the trust effects—Quere? if this is one 
act, or if, when the assignment was made, it was understood or agreed 
that such authority was to be conferred on the grantor, is it not of itself 
evidence of a fraudulent intent. Ib. 93 

3. A purchase of land by a father, in the name of his son, for the purpose of 
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defrauding his creditors, is void as against creditors, or subsequent pur- 
chasers from the father, though they have notice of the conveyance to the 
son. Elliott and others v. Hawn and others, 348 
4. Where one makes a fraudulent purchase of property, which he exchanges 
for something else of the same description, the substituted property will 
stand in the place of that originally acquired, and be liable in the same 
manner to the creditors of the vendor. If, however, the property received 
in exchange was most valuable, and the vendee paid the difference in va- 
lue, a court of equity would give him a lien for his reimbursement. .Ab- 
ney v. Kingsland & Co. 356 
5. The act of 1844, extends the remedy in favor of judgment creditors, and 
it is permissible to alledge in the bill, the supposed interests of the de- 
fendants in property, &c., in the general terms of the statute, either posi- 
tively or in the alternative. Brown & Dimock, et al. v. Bates, 432 
6. One debtor who is primarily liable, cannot object that another who is 
jointly liable with him, has not been sued at’ an earlier day, upon a sepa- 
rate security given by the latter. Lice’s Adm’rs v. Fontaine & Freeman, 
use, &§c. j 759 
See Chancery, 8, 9, 10, 11, 12, 13. 
See Deeds of Trust, 1, 2, 3, 5, 8. 
See Fraud, 1. 
See Husband and Wife, 5. 
See Marriage and Marriage Settlements, 4. 
See Mortgagor and Mortgagee, 1. 
See Partners and Partnerships, 11. 
See Trust and Trustee. 


DEEDS AND BONDS. 


1. A bond in which Hudson and Jones are obligees, cannot be sued and re- 
covered on at law, in the name of Hudson and James, alledging in the de- 
claration, and proving that the latter, and not Jones was intended to be an 
obligee, and the insertion of the wrong name was a mere mistake. In 
such case it is competent for a court of equity to reform the bond, accord- 
ing to the intention of the parties, upon the mistake being satisfactorily es- 
tablished. Gayle, et al. v. Hudson, et al. 116 

2. A bond reciting the issuance of an execution, against L, when iti point of 
fact, it issues against him and others, is good as a common law bond, al- 
though the amount for which the execution issues is not recited therein ; 
and the obligor is estopped from denying the levy recited, as well as the 
property of the defendant in the goods. Meredith v. Richardson & O’- 
Neal. . 829 


3. The supposed variance in omitting to set out the names of all the defend- 
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ants in the:bond, and the omission to conform the sums recited to the exe- 
cution, are matters which may be supplied by parolevidence. Ib. 829 
4. After the assignment of a note which the obligee is to pay before he can 
require the obligor to perform the duty stipulated, the bond does not be- 
come absolute on the payment, or tender of the note to the obligor. The 
tender or payment must be made tu the obligee. Burt v. Henry, 874 
5. Where the obligation is to make titles to the obligee, his heirs or assigns, 
and he requests the obligor to convey toa person to whom the obligee has 
conveyed with warranty, and the conveyance is afterwards made, this is a 
performance of the condition of the bond, although the request is verbal, 
and the bond is afterwards assigned. Jb. 875 
See Action, 1. 
See Evidence, 63. 
See Vendor and Vendee, 4. 


DEEDS AND REGISTRY OF. 


1. The clerk of the county court is authorized by statute to certify the time 
when a deed was deposited for record, although in point of fact it is not 
recorded within the time prescribed by law; and the deposit so certified 
is equivalent to its record within time. Dubose v. Young § McDowell, 365 

2. When a certificate that a deed is duly recorded, misdescribes the name of 
the grantor, by substituting another name, the certificate is of no value, as 
it does not correspond with the deed, and although the terms, “the fore- 
going deed,” are used. JD. 366 

3. When a defendant, by his answer, insists that a deed set out by the com- 
plainants, was not recorded or proved, as prescribed by the law of the 
State where executed, without showing that for these reasons it was inva- 
lid there, no consequence flows from his assertion. Catlerlin v. Hardy, et 
al. 511 

4, Adeed, by which a life estate is conveyed to one and his wife, with re- 
mainder totheir children, lawfully begotten, is not an incambrance on the 
property necessary to be recorded in this State, when the property is re- 
moved here. 1b, 511 

5. To authorize the proof that a deed was registetsd in another State, by the 
production of a certified copy, it must appear that by the law of such State, 
such deeds are required tobe recorded. Lee v. Mathews, 682 


See Evidence, 29. 
DEEDS OF TRUST. 


1, Adeed of trust providing for the security of creditors designated in the 
deed, but providing also that the debtor shall retain the use of the proper- 
ty until a day subsequent to that when the debts are due, is invalid as a2 
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conveyance, without the assent of all the beneficiaries, the contrary not 
being expressed in the deed. Lockhart v. Wyatt, 231 
The levy of an execution against the debtor, before such assent is signi- 
fied, is equivalent, so far as the execution creditor is concerned, to a revo- 
cation by the grantor. Jb. 231 


. When a debtor conveys property to a trustee to secure certain named 


creditors, some of them having debts past due, and others of them, whose 
debts are running to maturity, and stipulates that he shall have the use 
and benefit of the property conveyed, untill the first of May, 1843, the deed 
being executed in November, 1842, it requires the assent of all the named 
creditors to render the deed operative as a conveyance, and until such as- 
sent the property conveyed is liable to execution against the grantor.— 
Hodge v. Wyatt & Houston, 271 
Where slaves are publicly sold, under a deed of trust, it cannot be infer- 
red that the sale was fraudulent, because they remained upon the planta- 
tion where they were previously employed, for several years afterwards— 
the vendee occupying the plantation under a contract to pay rent. n- 
drews & Brothers v. Jones, et al. 400 


. Although a deed recites that the grantor is largely indebted, and provides 


for the indemnification of certain wards, for which the grantor is guardian, 
as well as for the indemnification of his sureties on the bonds for guar- 
dianship, it does not follow that he is either in failing circumstances, or 
that he contemplated immediate insolvency. Therefore, a direction to the 
trustee to appropriate the proceeds of his crops to the extinguishment of 
the debts specified in the deed, is an appropriation of the property which 
does not require the assent of the creditors, or preclude them from compel- 
ling a sale, when their claims are reduced to judgments. Such a deed is 
not fraudulent per se. Frow v. Smith, et al. 571 


6. Nor is sucha deed void as conveying the absolute estate to the trustee, or 


because no time is fixed for the trust to terminate. The trusts prevent the 
deed from being considered as absolute, and the majority of the wards in- 
dicates when the money is to be paid. Ib. 571 


7. It is no error to charge that such a deed is in the nature of a mortgage, 


and if so considered, the party was not precluded from showing any cir- 
cumstances to the jury to prove it was fraudulent in fact. But where no 
such circumstances are shown, it is too late to urge in an appellate court 
that they possibly existed. Jb. 571 
When a debtor appropriates property in trust to the satisfaction of the ac- 
ceptors of certain accommodation bills, then running to maturity, and also 
to the payment of an account due to the acceptors, and the bills are disho- 
nored, the holders are entitled to distribution of the trust fund, in the pro- 
portion their bills bear to the whole sum intended to be secured. It makes 
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no differcnce that the drawer and acceptors prove insolvent, because, as 
creditors at large of the acceptors, the bill holders have no priority over 
other creditors, who are entitled to the sum to be distributed out of the trust 
fund forthe account due the acceptors. Stodder, et al. v. Toulmin, et ul. 824 


DEPOSITIONS. 


1. When the parties, before answer, consent that one set of depositions, al- 
though taken in different suits, involving the same question, may be read 
in all the suits, it is competent for the complainant to read the evidence, 
although taken by the defendant, but Grossed by the other party. Waller 
et al. v. Gibbs & Labuzan, 131 

2. When notice is given, that a deposition will be taken on the 20th and 21st 
days of a month, a deposition taken on the 21st will be rejected. Jordan 
v. Hazard, 221 

3. It is no objection to a deposition, that in stating the cause in which it was 
to be read in the commission, the plaintiff was called Robert G, instead of 
Rowland G. Hazard. Such a mistake is amended by other parts of the 
recoid. Jb, 221 

4. Ifin the testimony of a witness taken by deposition, there is an ambiguity, 
it is the duty of the other party, on the cross-examination, to ask such 
questions as would clear up the supposed difficulty. If he does not, he 
cannot have the deposition rejected for uncertainty. Olds v. Powell, 393 

5. The depositions of two witnesses were required to be taken at a time and 
place designated, and ifthe commission should not be completely executed 
on that day, then the commissioners were to continue from day to day un- 
til it was completed; the deposition of one of the witnesses was taken on 
the appointed day, and the commissioners certified, that the other witness 
eould not then be examined, because of his engagements elsewhere, conse- 
quently the taking of the deposition was adjourned tothe succeeding day, 
when the witness was examined. Held,that the commission was regularly 

’ executed, and that the deposition of the last witness was admissible. n- 
drews & Bros. v. Jones, 460 

6. A deposition cannot be objected to at the trial, because the interrogato- 
ries are leading. The objection must be taken when the question is put, 
to the witness. Kyle & Gunter v. Bostick & Sherrod, 589 

7. When an interested witness is examined at the instance of the defend- 
ants and cross examined by the plaintiffs, the latter may read the deposi- 
tion, although the former declines to doso. Stewart et al. v Hood et al. 601 

8. The suppression of depositions, which if admitted prove nothing material, 
is not an error which authorizes the reversal of the decree rendered in the 
cause. Duval’s Hews v. The P.& M. Bank, et al. 636 

9. When the last of a series of depositions is read by the party taking it, he 
thereby makes the previous depositions evidence, and they may be refer- 
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ed to by either party, for the purpose of sustaining, or discrediting the 
witness. Carville v. Stout, et al. 796 
See Chancery, 23. 
See Evidence, 5. 
See Mandamus, 1. 


DETINUE. 

1. A defendant cannot, under the plea of non detinet insist, that his lien on 
the chattel for expenses, &c. has not been discharged, unless he insisted 
on the lien when the demand was made. Quere? whether the existence of 
the lien should not be specially pleaded. Spence v. McMillan, 584 

2. When money had been changed, but afterwards put ina bag by the thief, 
his admission of the title ofthe plaintiff is sufficient to warrant a recovery 
in detinue against one holding as the bailee of the thief. Ib 584 

3. An action of detinue will lie against an executor, upon an allegation that 
the chattel was in possession of the testator, and after his death came 
to the hands of his executor, who detains it as such; and to entitle the 
plaintiff to recover in such a case, he must prove not only his own proper- 
ty in the thing, but the possession, as well of the testator as his personal 
representative. Brewer v. Strong’s Ex’rs, 961 


DIVORCE AND ALIMONY. 


1. A bill filed for a divorce upon the ground of cruelty, must state the facts 
which constitute such cruelty. But this can only be taken advantage of 
by assigning it as cause of special demurrer. Hill v. Hiil, 527 

2. Upon a bill filed for divorce, where a clause is inserted invoking the ju- 
risdiction of the chancellor to dispose of the minor children, it is proper 
for the court, after decreeing a divorce avinculo to proceed to determine 
which parent shall be intrusted with the custody of the minor children.— 
Hansford v. Hansford, 561 

3. When the bill charges the complainant to be a free man of color, and no 
question is raised in the court below to the frame of the bill, which prays 
a divorce, it will be presumed in the appellate court, from the allegation in 
the bill, that the parties were lawfully married, according to the laws of 
Alabama, that the defendant is also a free person of color. Also, in the 
absence of exception, that blacks and mulattoes examined as witnesses, 
are also free. Jb. 561 

DOWER. 

1. Atthe common law, in order to put the wife to elect between a legacy 
given by the will of her husband, and the right to dower, it should appear 
in express terms, or by clear and manifest implication from the provisions 
of the will, that the legacy was intended to bea substitute for dower; if 
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this is not apparent, she will be entitled to both. Hilliard and Wife v. 
Binford’s Heirs and Adm’rs, 977 


2. The acts of 1806 and 1812, when considered together, reverse the rule of 
the common law, which presumes a devise to be in addition to dower, un- 
less the reverse clearly appears ; and if the widow does not elect to waive 
the testamentary provision within one year after the probate of the will, as 
these statutes direct, she shall lose her right to dower, unless it plainly 
appear by the will, that the testator intended it in addition to dower. Ib. 

; 977 

3. A devise or bequest of either real or personal estate, by the husband to the 
wife, is sufficient to put her to an election, under the acts of 1806 and 
1812, and if she does not waive the testamentary provision, she will be 
barred of her right to dower. [Ormonn, J., dissenting on this point.] Jb. 


977 
4. The statutes in respect to dower are to be considered as parts of an entire 
system, and to be construed in pari materia. Ib, 978 


RJECTMENT, AND TRESPASS TO TRY TITLE. 


See Court, Charge of, 4. 

See Execution, Writ of, 2. 

See Mortgagor and Mortgagee, 2, 3. 
See Pleading, 3. ; 

See Practice at Law, 14, 


ELECTION. 


1. Where a plaintiff is entitled to two modes of' redress, and elects to bring 
assumpsit, the defendant may urge any defence peculiar to that action, al- 
though the same defence could not have been insisted on if the cther ac- 
tion had been pursued. Meredithv. Richardson & O'Neal, 828 


ERROR, WRIT OF. 


1. The omission of an executor, when he files his accounts for final settle- 
ment, to make a statement on oath, containing the names, &c. of the heirs, 
or legatees, is not a matter upon which error can be assigned. Eddings, 
et al v. Long, et al. 203 

2. A party who has collected the money upon a judgment, will not be per- 
mitted to prosecute a writ of error in this court, until he refunds the mo- 
ney. Ifthe application is not made by the defendant in error, until after 
the jungment of this court is pronounced, reversing and remanding the 
cause, he must pay the costs of this court. Bradford, use &c.v Bush, 274 

3 Anorder of the orphans’ court disallowing the account of a previous ad- 
ministrator in a settlement with the administrator de bonis non, is such an 
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“ order final,” within the statute, as may be revised on appeal or writ of 

error. Shortridge v, Easley, adm’r, &c. 520 
A. A refusal of the orphans’ court to entertain a petition for a share in the 

distribution of an estate, cannot be redressed by writ of error. ‘The reme- 

dy is by certiovari tothe circuit court. Fowler v. T'rewhit,“adm’r, 622 
5. The suppression of depositions, which if admitted prove nothing material 

is not an error which authorizes the reversal of the decree rendered in the 

cause. Duval’s Heirs v. The P. & M. Bank, et al. 636 
6. Where the transcript of the record of a rejected claim, by a creditor a- 

gainst an insolvent estate, does not show the cause was in progress of be- 

ing audited previous to the passage of the act of 1843, and no final set- 

tlement of the estate by distribution between the creditors, the writ of er- 

ror is properly sued out against the administrator, and the other creditors 

are not necessary parties. Branch Bank at Huntsville v. Steele, 915 
7. The reference of the evidence in support of, and against such a claim, 

may properly be made to the court, instead of trying it before a jury, by 

consent of parties, and a writ of error will lie from its decision, as on an 

agreed case. Ib. 915 
8. The decision of the master, on exceptions to his report, allowing com- 

pensation to a receiver, is subject to revision on appeal to the chancellor. 

Magee v. Cowperthwaite, et al. 966 

See Estates of Deceased Persons, 6. 

See Frauds, Statute of, 8. 

See Judgment and Decree, 3. 

See Limitations and Non Claim, Statutes of, 3. 

See Practice in Chancery, 1. 


See Practice at Law, 17. 


ESTATES OF DECEASED PERSONS. 


1. The omission of an executor, when he files his accounts for final settle- 
ment, to make a statement on oath, containing the names, &c. of the heirs, 
or legatees, is not a matter upon which error can be assigned. Eddings, 
et al. v. Long, et al. 203 

2. Although the statute requires a claim to be filed against the estate of a 
deceased person, within six months after the same has been declared in- 
solvent, yet the necessity for an affidavit of its justice does not exist until 
after exception is taken tothe account, and may then be supplied. Short- 
ridge v. Easley, adm’r, &c. 520 

3. It is not necessary that an affidavit should be made toa claim filed against 
an insolvent estate, at the time it is filed. If an exception is taken to it 
for this cause, such affidavit may be made at any time, before the estate is 
set by the statute for final settlement. Brown & Co. v. Easley, adm’r, 564 
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4. The creditors, or the administrator, have the right to require that an affi- 
davit should be made of the justice of any claim, which is filed. Ib. 564 

5. The account filed by the administrator is open to be excepted to at the 
final settlement, and it is not necessary that exception should be taken pre- 
viously; though that would be a convenient practice, and would prevent a 
continuance of the settlement by the administrator, if unprepared to an- 
swer the exception. The exception at the trial is not required, to be in 
writing. Steele v. Knox, 608 

6. A creditor whose claim is rejected at tlre final settlement of an insolvent 
estate, commenced prior to 1843, who 1s_ not a party to the final decree, 
cannot sue out a writ of error—his remedy is by certiorari from the circuit 
court. Stout, Ingoldsby & Co. v. Ward, adm’r, 628 

7. When the testator left his entire estate to his widow, until her death or 
future marriage, and the executor continues the management of a planta- 
tion, with the lands and slaves of the estate, he isto be considered as act- 
ing as her agent, and accountable to her only for the proceeds of the crops, 
&c. Such proceeds form no part of the assets of the estate, and do not 
pass by the assignment of the widow of her interest in the estate. Pow- 
ell, et al. vy. Powell, 900 

8. Compensation to executors and administrators is allowed in our courts, and 
should be refused only in cases of wilful default, or gross negligence, caus- 
ing loss to the estate. J. 900 


See Error, Writ of, 6. 

See Executors and Administrators, 16, 17, 18, 21. 
See Orphans’ Court, 3. 

See Sales under Order of Court, 2. 


ESTOPPEL. 


1. A party who has pointed out property which is exempt from levy and sale 
by the act of 1833, to an officer having an execution against his goods and 
chattels, and executed a forthcoming bond, is not estopped from objecting 
to the sale, and claiming the privilege which the act affords to a poor debt- 
or; especially if the plaintiff in execution, or some third person, 1s not pre- 
judiced by the implied waiver of the exemption, as indicated by the direc- 
tion tolevy. Jordan v. Autrey, 276 

2, The silence of a remainder man, after learning of a conveyance in trust 
for creditors, by the person having a previous estate, is no estoppel to the 
assertion of his title. Inge v. Murphy, 886 


See Deeds and Bonds, 2. 
See Husband and Wife, 12. 
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1. Under the act of 1839, which declares that in suits on accounts, where 
the amount in controversy does not exceed one hundred dollars, the oath 
of the plaintiff shall be received as evidence of the demand, unless the 
same is controverted by the defendant, the denial, on oath, by the defend- 
ant, of the truth of the facts sworn to by the plaintiff, is sufficient to de- 
prive the plaintiff’s statement of all influence as testimony ; yet the effect 
of the defendant’s denial will not be impaired, if, in addition thereto, he 
make out an account between himself and the plaintiff, and verify it at the 
trial. Jones and surety v. McLuskey, 27 

2. The organization of a corporation is a matter which is properly proved by 
the books of the corporation, and that too when the suit is against a stran- 
ger. Duke vy. Cahawba Navigation Co. 83 

3. When the charter of a corporation invested it with power to take tolls, and 
provided also for the appointment of a commissioner to certify to th Go- 
vernor when the river on which the tolls were collectable is out of order, 
no other evidence than his certificate is admissible to show the river is out 
of repair. Duke v. Cahawba Navigation Co. 83 

4. A clause inthe charter, authorizing the collection of tolis, as soon as the 
Governor, after receiving the certificate of certain commissioners, shall 
proclaim the right, the proclamation and certificate, by itself, is not evi- 
dence of the organization of the company. Jb. 83 

5. When a witness ultimately liable to the defendant, is examined by him, 
previous to his answering the bill, and the witness is afterwards made a 
party defendant, his deposition may be read by the complainant, if the facts 
to entitle the complainant to the relief sought, are admitted by the answer 
ofthe new party. Under such circumstances he is a competent witness 
for the complainant, and his deposition will not be rejected because taken 
without the order of the court, or previously to his being made a party.— 
Waller, et al. v. Gibbs & Labuzan, 131 

6. When the onus of proving a fact is upon the defendant, if the proof ad- 
duced leaves it in a state of doubt and uncertainty, the fact cannot be con- 
sidered established. Brandon v. Cabiness, 156 

7. The rule that proof cannot be received of the admissions of a party, un- 
less there is an allegation setting forth when, where, and to whom, such 
admissions were made, dogs not apply to the case made by the defendant 
in his answer. Whether it applies in this State to the case made by the 
complainant—Quere? 1b. 156 

8. It is competent for a party when sued on a promissory note, to prove its 
consideration by parol testimony, as preliminary to the introduction of evi- 
dence to show that the consideration has failed. Cuthbert & Stanly v, 
Bowie, 163 

9. Where a party makes a promissory note, payable on a day certain, and 
simultaneously with the making thereof, subscribes a writing in which’he 
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recognizes the note. and promises upon the same consideration to pay an 
additional sum on a contingency, the writing will be regarded as the last 
expression of the understanding of the parties, and merge all prior stipu- 
lations; consequently it is not admissible to prove what either party may 
have said some months previously in respect to the consideration. 6. 163 
10. Proof of what a deceased witness swore to on a former trial, is admissi- 
ble, and the party offering it cannot be required to prove the precise lan- 
guage used by the deceased witness. But the witness must be able to state 
the entire substance of what the deceased witness swore to, both on the 
examination in chief, and on the cross-examination, if there was one, and 
if he is not able to do this, the testimony must be rejected. Gildersleeve v. 
Caraway, use, &c. 260 
11. Semble : Ifa single witness testifies fully and explicitly to the existence 
of a usage, and is not contradicted, it cannot be assumed as a legal con- 
clusion that the proof is insufficient. Marstonv. The Bank of Mobile, 284 
12. The statement that “one was largely embarrassed with debt at a certain 
date,” is not the statement of a conclusion as distinguished from a fact.— 
Massey v. Walker, 288 
13. The declarations made by a party while in possession of property, that 
he held the same in his own right, or under another, is admissible evi- 
dence, as part of the res gestae ; but it is not permissible to prove every 
thing he may have said in respect to the title; as, that the property was 
acquired bona fide, and for a valuable consideration, was paid for by the 
money of a third person, orhis own. Abney v. Kingsland & Co. 355 
14, Where evidence is pertinent, but insufficient, the court should not assume 
that the party has no further proof to adduce, and reject it; but, if it is 
prima facie irrelevant, it is incumbent upon the party offering it, to show 
how it may become relevant by connecting it with other facts, and if this 
is not done, it should not bereceived. Ib. 355 
15. Where there is no evidence to implicate the claimant of property in the 
purpose of the defendant in execution to defraud his eredjtors, the decla- 
rations of the defendant, indicating a fraudulent design on his own part, 
are not admissible against the claimant; and the error of admitting such 
testimony cannot be cured by the court’s directing the jury to disregard 
it, unless they believed from all the facts and circumstances, that the claim- 
ant participated in the defendant’s intention to delay, hinder or defraud 
his creditors. Ib. 355 
16. It cannot be assumed from the fact, that the father manifested an inten- 
tion to defraud his creditors, that he therefore furnished his son, (who had 
no visible resources,) with the money with which the latter purchased 
some five or six hundred dollars worth of the father’s property, which was 
sold under execution ; especially where it appeared, that the son, who was 
twenty-two or three years of age, had been engaged as a clerk in a store, 
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and afterwards was a partner ina “ drug store” upon his own account. 
Nor does the fact that the purchase money was paid by the claimant’s 
brother, show, that the funds of the former were not used, or that their fa- 
ther provided them. Jb. 355 
17. Where the issue is the fraud of the defendants in obtaining their dis- 
charge under the bankrupt law, the inquiry is confined to matters of 
which notice is given, and when the notice is, that certain property des- 
cribed in a deed of trust executed, &c., recorded in the office of the county 
clerk, was not surrendered to the assignee, or included in the schedule, the 
deed itself must be produced, or its absence accounted for. An office copy 

is not sufficient without such preliminary proof. Petty v. D. & J. Walker, 
379 

18, On such an issue, it is no error to exclude the copies of deeds conveying 
real estate to the defendants, when the property is not shown to be the 
same as that covered by the issue. Jb. 379 
19. When the issue is, that the defendants did not surrender a large sum in 
cash, evidence that one of them, from two to four years after their dis- 
charge, was in possession of property of considerable value, may be ex- 
cluded, unless connected with other proof, raising the presumption that the 
property was not acquired by the business or industry of that defendant. 
Ib. 379 
20. If the vendee relies upon the acts and declarations of a third person, in 
defence to an action for the purchase money, he must show that, that per- 
son occupied such a situation in respect to the vendor, as made them evi- 
dence against him. Bradford, use, v. Bush, 386 
21. Where the declarations of a party are given in evidence against him, it 
is competent to prove every thing he said at the time upon the subject, but 
not what he said subsequently. Ib. 386 
22. A party cannot discredit his own witness, or show his incompetency ; if 
however, his testimony is adverse, he may make out his case by other 
witnesses. Ib. ° 386 
23. C sold a mare to R, the latter to B, who again sold her to Bush, repre- 
senting that she was but two years old; at the time of the sale by C, he 
informed R that the mare was four years old: Held, that the representa- 
tion by C to R was inadmissible, it not appearing that B or his agent were 
aware that it had been made. Ib. 386 
24, That is not matter of opinion, a knowledge of which may be derived from 
the declarations of others. And in such case it is the duty of the oppo- 
site party, if dissatisfied with the answer, to inquire into the source of the 
knowledge of the witness. Olds v. Powell, 394 
25. A witness called to impeach another witness, swore, that on a former trial 
the witness had sworn differently. On his cross-examination, he admitted 
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he had taken a memorandum of what the witness swore to on the former 
trial, at the time, which he said was correct, as far as it went. ‘The mem- 
orandum being handed to the opposite counsel, he contended that it was 
substantially different from what the witness then swore to; and insisted 
that it should go to the jury asa part of his testimony: Held, that the 
memorandum might have been looked to by the witness himself, for the 
purpose of refreshing his memory of the facts—or that it might be used by 
the opposite party as a written declaration by the witness of the facts, for 
the purpose of impeaching his recollection; but that it was not an instru- 
ment of evidence, and therefore improper to go to the jury. Jb. 394 
26. It is competent to show by parol evidence that one acted as the agent of 
another, in the purchase of lands, paid for them with the money of his 
principal, and took a title in his own name, in such case there will be are- 
sulting trust in favor of the principal, and in a controversy between him 
and the creditors of his agent, he will be entitled to the lands, or their pro- 
ceeds if they have been sold. Andrews & Bro’s v. Jones, et al. 401 
27. The admissions of a defendant in execution, made whilst in possession 
of the slave levied on, that it belonged to the claimant, andwas held under 
him, by hiring, is admissible in a claim suit against the plaintiff in execu 
tion, notwithstanding the statute which excludes the defendant in execu- 
tion from being a witness in such suits. Webster v. Smith, 429 
28. A general and undefined objection should not be made to‘the admission 
of evidence ; and if a party objects to the reading of a deposition, without 
particularizing the ground upon which it is made, the court may promptly 
overrule the objection. Wallis v. Rhea & Ross, 451 
29. A deed executed by the defendant in execution, to the claimant, is ad- 
missible, on the trial of the right of property against the plaintiff in exe- 
cution, although it was not recorded within the time prescribed by law ; 
but the effect of such deed will depend upon the fact whether it was re- 
corded before the plaintiffs lien attached, or whether he had notice of its 
existence. Ih. * 451 
30. In an action on the case fora malicious prosecution, for perjury before a 
justice of the peace, the defendant cannot prove, that the grand jury ata 
previous term of the court, directed the solicitor to bring in a bill of in- 
dictment against the plaintiff for perjury. Butler v. Johnson, 459 
31. The mere belief or opinion of a witness is not evidence, but he must state 
the facts and circumstances upon which he rests his opinion, or from 
which he draws his conclusion—that the jury may understandingly decide 
for thomselves. Andrews & Bro’s v. Jones, 460 
32. Where an agent buys land with the money of his principal, and takes a 
deed conveying the title to himself, or upon the sale of land thus situated 
takes notes for the purchase money in his own name; it is competent for 
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the principal to prove the fact by parol testimony, and assert his title to 
the land in the one case, and to the money in the other, Jd. 460 
33, Where upon the trial of the right of property, the plaintiff introduces evi- 
dence tending to show that the claimant’s means were too limited to have 
purchased the property in question, it is competent forthe claimant to prove 
that his means were ample for that purpose. 1b, 461 
34, Where it is competent to establish the fact of agency, either verbally or 
in Writing, and the supposed agent on cross-examination states that he 
recollected one letter in which he received a remittance, by a check or 
draft, with instructions as to its application, the answer does not show the 
amount, date, character of the draft, &c., or the substance of the instruc- 
tions, and cannot therefore be regarded as a verbal disclosure of the con- 
tents of the letter. Jb. 461 
35. Where a paper was left ina pocket book, in a law office, which on search 
could not be found, it is not necessary to produce the lawyer to testify to 
its loss, it not being shown to have been, in his personal custody. When 
an instrument alleged to be lost has been recorded, much less stringent 
proof will be required of its loss than in other cases. Adams v. Shelby, 478 
36. An answer in chancery, admitting the correctness of a copy of a deed 
made by another person, and to which there was no subscribing witness 
is evidence, both of the contents and execution of the deed, against the 
person making such admission. Ib. 478 
37. A defendant, who claims under a sheriffsale, cannot set up against a third 
party claiming an estate in remainder, consequent on the determination of 
the life estate of the defendant in execution, that the third party witness- 
ed and assented to a deed of the defendant in execution, conveying all 
his interest to one of the plaintiffs in execution. Not claiming under the 
deed, nor invested with any right under it, he is not in a condition to set i 
up. Catterlin v. Hardy, et al. 511 
38. Inan action against a sheriff for failing to execute final process, if it is ne- 
cessary to produce the judgment, it would seem that its identity would be 
proved by its conformity to the process; yet there could be no objection 
to the clerk, who was its keeper, testifying that it was the judgment he 
had been required to produce, and that there was no other of a similar cha- 
racter in his office. Spence v. Tuggle, 538 
39. The declarations of a defendant in execution, that he had disposed of cer- 
tain property before the execution was placed in an officer’s hands, are not 
admissible at the instance of the officer, in an action against him for fail- 
ing toexecute it. Tb. 538 
40. A sheriff when sued for failing to execute a ex. sa., will not be allowed to 
prove that himself and deputies had always found difficulty in arresting the 
defendant therein. Jb. 538 
41. When parties enter into a contract, and reduce its stipulations to writ- 
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ing, the written memorial of the contract, is the sole expositor of its terms 
and cannot be varied by parol evidence, unless it be clearly made to ap- 
pear, that by mistake, it does not speak the intent of the parties, or unless 
the party has been induced to enter into it by the fraudulent representa- 
tions of the other. Hair, et al. v. La Brouse, 548 
42. All previous parol stipulations, are merged in the written contract, and 
when a party seeks to avoid his contract, by proof of representations, or 
declarations previously made, it devolves on him to establish, that the writ- 
ten contract was entered into by mistake, or procured by fraud. Ib. 548 
43. Quere? is it admissible in any case, to vary the terms of the contract, as te 
the medium of payment, by proof of previous declarations, unconnected 
with fraud, or mistake, in the execution of the written contract. Jb. 548 
44, The mere fact that the mother-in-law was the surety of her son-in-law, 
in a promissory pote given by him, for corn purchased for the use of his 
family, of which she was a member, will not repel the inference that she 
was chargeable to the son-in law for board; and the payment of the note, 
after her death, by her administrator, will not have any greater effect.— 
Franklin v. McGuire, Adm’r, &c. 557 
45. The intention of the act permitting the plaintiff to establish his claim by 
his own oath, unless the same was controverted by the oath of the defend- 
ants, was not to introduce both plaintiffand defendant as witnesses ; when 
the defendant controverts the oath made by the plaintiff, the oath of the 
latter is excluded. Hudgins and wife v. Nix, 575 
46. When husband and wife are sued forthe debt of the wife, when sole, the 
wife, and not the husband, must make the oath required by this act.— 
Ib. 575 
47. In an action of detinue against a sheriff, who received money in a bag 
from a prisoner committed to his custody, the declarations of the prisoner 
that the money belonged to the plaintiff, with his consent to give it to 
him, are admissible to prove property in him. Spence v. McMillan, 583 
48. Such declarations are admissible, although the prisoner is present and 
might be called as a witness. Ib. 583 
49. When money had been changed, but afterwards put ina bag by the thief, 
his admission of the title of the plaintiff is sufficient to warrant a recovery 
in detinue against one holding as the bailee of the thief. 1b 584 
50. When a release is proved to have been made before a deposition is taken, 
and that the witness knew it, the fact that the release is on file, among the 
papers in the cause, is prima facie evidence of its delivery. Kyle & Gun- 
ter v. Bostick & Sherrod, 589 
51. Ina suit, where the question was involved, whether a slave was sound when 
sold by an administrator, the declarations of the intestate, the owner of 
the slave, that he was unsound, are admissible evidence, to show when the 
unsoundness commenced. Stewart, et al. v. Hood, et al. GOO 
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52. Loose and general expressions contained in letters, written by a man to a 
woman with whom he had lived, and for whom he at the time of writing 
cherished sentiments of friendship and affection, are insufficient to estab- 
lish a resulting trutst against the positive denial of the answer, where the 
inference does not preponderate in favor of such a trust independently of 
the answer and letters. Duval’s Heirs v. The P. & M. Bank, et al. 686 

53. The declarations of a member of a partnership, made after a note payable 
toa third person, but of which the firm were the proprietors, had been de- 
livered to another to collect and pay his share in the concern, are inadmis- 
sible to affect the right of the latter to recover the amount thereof in an 
action thereon for his use. Rowland v. Boozer, 690 

54. Under the act of 1845, which declares defendants in execution incompe- 
tent as witnesses in a claim interposed by a third person upon the levy, a 
trustee of a corporation is, notwithstanding, a competent witness for the 
claimant, although the levy is made under a fi. fa. against the corporation 
Brumby v. Langdon & Co. 747 

55. When a written contract refers to the terms of another contract, as one 
of the stipulations then agreed on, proof may be made what the terms so 
referred to were. Casey v. Holmes, Bott & Earle, ii 

56. When the last of a series of depositions is read by the party taking it, he 
thereby makes the previous depositions evidence, and they may be re- 
ferred to by either party, for the purpose of sustaining, or discrediting the 


witness. Carville v. Stout, et al. . 796 
57. When the court has permitted improper testimouy to go to’to the jury, it 
is not error to permit it afterwards to be withdrawn. JD. 796 


58. An administrator may recover on a note payable in another name than to 
liis intestate, ifthe proof satisfies the jury it was intended to be executed 
to the intestate. Hellen v. Wideman, 846 

59. When the proof offered is pertinent to prove the plaintiff’s case, but there 
is also an issue on the plea of non claim, it is not error to refuse to exclude 
it from the jury. Ifthe defendant wishes to raise any question that the 
issue on his plea was not proved, the attention of the court should have 
been directed by the request for a specific charge on that point. Ib. 846 

60. Whenever the only matter to be ascertained is, the existence of a judg- 
ment, or decree, the exemplification, or other proof of the judgment, &c. is 
sufficient in itself, without proof of the other proceedings in the cause.— 
Locke v. Winton, 849 

61. In an action against a coroner for taking slaves from the possession of the 
plaintiff, which the latter had hired for a term, and for which hiring he had 
given his notes, the fact that in a suit on these notes he interposed as a 
defence that his possession had been determined by the act of the coroner, 
and thereby obtained a rebatement, is admissible in evidence, in mitiga- 
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tion of damages, for the party is not entitled to two satisfactions for the 
same injury. McLane v. Miller, 856 
62. It is competent onthe plea of nul tiel record for the plaintiff in sci. fa. a- 
gainst bail, to prove that the affidavit to warrant theeprocess, as well as 
the writ, have been lost, and to show their contents by parol evidence.— 
Kenan, Ex’x v. Carr, 867 
63. When the obligation is to convey lands to the obligee or his assigns, and 
the suit is by the assignee of the bond, in which the issues are, that a note 
to be previously paid had not been discharged—that the lands had been 
conveyed to another by the directions of the obligee, previous to the as- 
signment of the bond, and that neither he nor his assignee had paid, or of- 
fered to pay the note—a deed from the obligee to the assignee, conveying 
the land is irrelevant evidence tothe issues. Burt v. Henry, 875 
64. But under the issue that the land had been conveyed to another, by the 
directions of the obligee, a deed from kim to the devisor of that person is 





admissible evidence. Ib. 875 
65. A witness may speak of a conversation, although he is not a party to it, or 
interested in it. Ib. 875 


66. The modifications of the common law of a sister State, by its judicial de- 
cisions, may be proved by the production of the reports of adjudged cases, 
accredited in the particular State. Inge v. Murphy, 885 

67.‘The circumstance that the remainder man is a beneficiary under the deed 
of trust,-and receives monies arising from the sales of other property con- 
veyed by the deed, is not a matter to affect the title; nor proper to be left 
to the jury to infer an abandonment of his right. Ib. 886 

68. Whena bill calls upon the administratrix of an executor to exhibit the ac- 
counts of sales remaining in her possession, as were left by her intestate, her 
assertion that the executor left no such accounts, will not make evidence a 
copy of a settlement made by him with the proper orphans’ court. The 
setting out of such a settlement is new matter, not responsive to the bill. 
Powell, et al. v. Powell, 900 

69. When the accounts of an executor were submitted tosome of the distri- 
butees of the estate, in order for an amicable settlement, and were retained 
by them for nearly a year, without question, this will bind such distribu- 
tees so far at least as to cast on them the burthen to surcharge and falsify, 
but will not bind such distributees as had no connection with the exami- 
nation. Ib. 900 

70. When there is an unsettled account between the wife and another party, 
for transactions when she was a feme sole, the admissions of the husband, 
in a conference with the other party respecting settlements, that nothing 
was due to the wife, is sufficient to cast the burthen on her of showing the 

parties were mistaken in the conclusion then had. 1b. 900 
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71. A certificate made by anotary public, that he had given the parties to the 
bill notice of its dishonor, must be made at the time, and as a part of the 
protest. Such a certificate, made four and a half years after the date of 
the protest, is not proof of notice. Boggs’ Adm’r v. The Branch Bank at 
Mobile, 970 

See Attorney at Law, 3. 
See Bills of Exchange and Promissory Notes, 1. 
See Conflict of Laws, 4. 
See Deeds and Bonds, 3. 
See Depositions, 1, 7. 
See Forcible Entry and Detainer, 2. 
See Intendments and Legal Presumptions, 6. 
See Practice in Chancery, 19, 24. 
See Sheriff and his Sureties, 10. 
See Warranty, 1. 
See Witness, 9. 
EXCEPTIONS, BILL OF. 


1. When evidence is excluded in the first instance, on an exception taken 
by the pariy against whom it is offered, but is afterwards put to the jury 
upon the other party withdrawing his objections, the exception falls with 
the admission, and cannot be looked to on error. Massey v. Walker, 288 

2. Where a charge to the jury depends upon the evidence which was ad- 
duced, and is proper, or otherwise according to the proof, the bill of ex- 
ceptions should recite so much of the evidence as shows the error of the 
charge, in order to authorize a reversal of the judgment. Brewer v Strong’s 
ex's, 961 

EXECUTION, WRIT OF—LEVY, &c. 


1. An execution may issue on a replevy bond in attachment, taken under 
the act of 1833, when returned forfeited by the sheriff, and without an as- 
signment by him to the plaintiff. Shute & Hacket v. McMahon, 76 

2. P had an equitable title to certain lands, and executed a deed in ordinary 
form, by which he professed to convey them to L; certain judgments were 
recovered against L, and he afterwards conveyed these lands to T, (who 
took possession,) in trust to pay debts, and under executions regularly is- 
suedon the judgments, they were sold as the property of L. After the con- 
veyance to L, the vendor of P conveyed the same to the heirs of P, the 
latter having died: Held, that although L’s title may not have been com- 
plete, yet it was in form legal, as against him or one claiming under him 
the judgment operated a lien upon the estate, and a recovery at the suit of 
the purchaser under the executions, could not be defeated by either of 
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them showing the legal title was ina third person. Whiteside, et al. v The 
Branch Bank at Decatur, 249 
3. The vendor of land, with a covenant of warranty, has an interest which 
entitles him to move to set aside a sale thereof, subsequently made under 
a fieri facias, upon grounds which affect the validity of the execution ; and 
this although the vendor may have been discharged as a bankrupt under 
the act of Congress of 1841, for perhaps such discharge could not be 
pleaded in bar of a breach to occur in futuro. Abercrombie, et al. v. Con- 
ner, ; 293 
4. Quere. Can the interest which one acquires by hiring a slave for a year, 
or shorter period, under a contract to pay wages as they are earned, or at 
some future time be levied on and sold under execution to pay his debt ? 
Abney v. Kingsland & Co. 356 
5. A levy may be made on property exempt by law from sale by legal pro- 
cess, unless the defendant asserts his privilege. And where such a levy 
was made, and the property left with the defendant by the officer, he will 
be responsible, unless on demand the defendant refuses to deliver it. Gres- 
ham v. Walker, 370 
6. The coroner has no power to levy, upon an execution directed to the she- 
riff, and if he does so, as he is a tresspasser, he may return the goods so 
levied on, to the person from whose possession he took them. Gresham 
v. Leverett, 384 
7. The articles exempted by law from sale by execution, are not rendered 
subject to such sale, in consequence of the husband making a fraudulent 
sale of all the rest of his property. Calloway v. Carpenter, et al. 500 
8. Asheriff, whensued for failing to execute a capias ad satisfaciendum can 
not plead that the plaintiff did not make the affidavit required by statute, to 
authorize the issuing of such process: the want of the affidavit would no; 
make the execution void, but at most, only voidable. Spence v Tuggle, 538 
9, An Indian, the head of a family under the treaty made with the Creek In- 
dians in 1832, was located on a half quarter section of land—the President 
had never approved of a sale of it by the reservee, nor had a patent there- 
for issued to any one, although five years had elapsed since the date of 
the treaty, and before the rendition of a judgment against F., at which 
latter period F’. was in possession of part of the land, by his tenants: Held, 
that although a patent might be necessary to consummate the title of the 
reservee, or to furnish complete evidence of it, yet the failure to issue the 
patent did not avoid the title which the treaty, location and continued oc- 
cupation impart ; that the reservee, for any thing appearing to the contra- 
ry, may still reside on his reservation, that F’. may hold the part in his pos- 
session under a lease for an unexpired term, and upon this hypothesis has 
an interest that may be levied on and sold to satisfy the judgment. Rains 
v. Ware & Warren, 623 
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10. Semble, that the execution of a forthcoming bond for property subject to 
seizure, estops the defendant from controverting the regularity of the levy; 
or ifa sheriff declares a levy upon property within his power or control, 
and commits its custody toa third person, as his agent, the levy would be 
good, but the officer having parted with the thing otherwise than the law 
requires, will be liable for the consequences, if the custodian abuses his 
trust. Easley, et al. v. Walker, 671 

11. Property purchased with the proceeds of a fraudulent assignment, is sub- 
ject to be levied on by execution, inthe same manner as the assigned pro- 
perty would have been. Carville v. Stout, et al. 796 

12. Anaffidavit setting out the principal and interest due upon a judgment in 
one sum, is sufficient to warrant the issuance of a ca.sa. Kenan, Er’rz v. 
Carr, 867 

13. A fiert facias founded upon a judgment against an administrator, which 
requires a given sum of money to be made of the goods and chattels of the 
intestate, &c. may be levied according to its mandate ; and, if money may 
be taken under a fi. fa., it is no objection that the defendant in execution 
is an administrator, and the writ requires the amount of the judgment to 
be made of the goods and chattels of the intestate in his hands, &c. Bar- 





nett v. Bass, and another, 951 
14. Money in the possession of the defendant ina i. fa. may be levied on, if 
alevy can be made without committing a trespass. Ib. 95] 


See Assumpsit, 2. 

See Chancery, 33. 

See Evidence, 38. 

See Forthcoming Bond, 2. 

See Fraud, 2, 3. 

See Husband and Wife, 8. 

See Sheriff and his Sureties, 1, 5, 11, 15. 


EXECUTORS AND ADMINISTRATORS. 


i. Although, in this State, an administrator, by statute, is invested with pow: 
er to rent the real estate of his decedent, and under its construction may 
recover rents accruing on a demise of his decedent, yet until the adminis- 
trator asserts this power by notice to the tenant, or by actual suit, the heir 
inay sue for and recover the rent falling due after the death of his ances- 
tor. Masterson v. Girard’s Heirs. 60 

2. An executor who trades for a note, and in payment of it gives a note 
which he had taken for monies of the estate loaned to another, will not be 
allowed to charge the estate, ifthe note traded for proves valueless, as he 
has no right to mix the funds of the estate with his own, Key v Boyd, 154 


131 








1042 INDEX. 





EXECUTORS AND ADMINISTRATORS-— continuep. 


3. A widow, upon the death of her husband, may live where the family resi- 
ded at that time, and take care of the estate, without becoming liable ag 
an executor de son tort, and if she administers, her possession will be re- 
ferred to her title as such ; but if she is dismissed from the administration, 
she should relinquish to her successor all the proyerty ‘she held as such. 
Ward v. Bevill and Wife, 197 

4. Where one takes or retains possession of property under color of title, and 
in good faith, believing his right to be superior to that of the lawful admin- 
istrator, he will not be chargeable as an executor de son tort, though his 
title prove to be indefensible. Insuch case the bona fides of the possession 
is a question of fact, referrrible to the jury, and it is error for the court to 
decide it. Jb. 197 

5. It is not a good plea by an administrator, to an action against him, that 
he had resigned the trust—the plea should also alledge, either that he had 
administered the assets that came to his hands, or that he had delivered 
them to his successor. Guyle, adm’r §c. v. Elliott, 265 

6. The duties and authority of an administrator, as such, cease with the re- 
signation of his trust, and the settlement of his accounts, but the law makes 
it his duty to preserve the estate, and he can only absolve himself from 
liability, by delivering it to his successor. Ib. 265 

7. An administrator, cwm test: an. cannot relieve himself from the obligation 
to take care of the estate for the period intervening between his resigna- 
tion and the appointment ofa successor, by showing that the property re- 
mained where the testator required it should be. Nor will the clandestine 
removal of property, during that period, absolve him from liability to ac- 
count for it, unless he show that he took such care of it as a man of pru- 
dence would have taken of his own estate. It is not enough for such ad- 
ministrator to show that his successor went into the possessioin of the tes- 
tator’s lands under the provisions of the will, even if this is of value suffi- 
cient to satisfy the plaintiff’s demand; for the statute only entitles him to 
his discharge upon the delivery of “all the assets or effects which shall 
not have been duly administered or applied.” Ib. 265 

8. When the offices of executor, and guardian, are united in the same per- 
son, he holds the estate in his hands, as executor, and does not hold any 
thing as guardian, which is not separated from the assets of the estate, or 
placed to his account as guardian. Davis v. Davis, 299 

9. When a balance has been found against the executor, upon a settlement 
of his accounts, from which he has prosecuted a writ of error, and super- 
seded execution by a bond, the decree is suspended, and cannot be look- 
ed to, to ascertain the amount in the hands of the executor, for which he 
is liable as guardian.’ Ib. 299 

10. The summary remedy provided by statute in favor of banks, will not lie 
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against a representative of a deceased debtor of a bank. .?ndrews’ Adn’r 
v. The Branch Bank at Mobile, 375 
11. Under our statute authorizing administrators, &c. to rent the real estate 
of decedent, they are authorized to receive rent accruing after the death of 
the intestate, on a lease made in his lifetime, as he, if living, could recover 
for use and occupation. Harkins, et al v. Pope, et al. 493 
12. An administrator may join with the heir in a bill for partition, as under the 
statute referred to, he has the authority to lease the estate when divided, 
Tb. 493 
13. Whatever may have been the common law right of an administrator, to 
retain from the assets of the estate to pay a debt due himself, in case of 
its insolvency, the act of 1843, “to amend the laws now in force in rela- 
tion to insolvent estates,” takes from him the nght of retention. Short- 
ridge v. Easley, &c. 520 
14, When one accepts an order payable out of a certain note, when collect- 
ed, but dies before the moncy is collected, and it is afterwards received by 
his personal representatives, they are liable in their representative charac- 
ter upon the contract of their testator. Swansey v. Breck, adm’r, 533 
15. In this State, when an administrator de bonis non sues upon a note given 
to the administrator in chief, in that character, for goods of the estate, he 
is not responsible de bonis propriis for costs, as he necessarily sues in his 
representative charaeter. Stewart, et al. v. Hood, et al. 600 
16. Since the passage of the act of 1843, it is not necessary that the judge 
of the county court should audit the accounts of executors and administra- 
tors, previous to a final settlement. Steele v. Knoz, 608 
17. An executor, or administrator, not authorized by the will, or by an order 
of court, has no authority to keep the estate together, and work the slaves 
on a plantation, and if he does so, the distributees may elect, whether 
they will take the profits, or charge him with the use of the property— 
Ib. 608 
18. If the distributees elect to charge him with the use of the property, he 
must pay hire forthe slaves, and rent for the land, according to the usual 
rule of hiring, and rent, and will be entitled to compensation for keeping 
suchas are helpless. Jb. 608 
19. It is the duty of an administrator, on obtaining an order of sale, to sell the 
perishable property without delay, and if he fail to do so, and retains it 
until it deteriorates in value, he is chargeable with its value, at the time 
it should have been sold. Ib. 608 
20. The administrator may sellslaves when the interest of the estate requires 
it, though not necessary for the payment of debts, but if he should sell a 
slave unnecessarily, he is only responsible for the value at the time of the 
sale; and if the sale was properly conducted and necessary, the price he 
actually sold for, would be the measure of damages, but in no case would 
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the administrator be liable beyond the actual value at the time of sale.— 
Ib. 608 
21. The inventory is prima facie evidence against the administrator of the va- 
lue of the assets, in the absence of all other proof of the value of the pro- 
perty. Ib. 609 
22. Until distribution of an estate is made, the legal title tothe assets remains 
in the personal representative, no matter where the possession is. If how- 
ever, the debts are all paid, and the distributees, with the assent of the ad- 
ministrator, make an amicable division of the property, or agree to epke 
it together in common, it will be responsible for their debts, in proportion 
to their interest in it. Brashear v. Williams, 630 
23. Anadministrator cannot set up the fraud of his intestate to defeat a deed 
on the ground that the estate has been represented insolvent, and that the 
deed was made to delay, &c. creditors. Nor can he justify a trespass in 
taking slaves from the possession of the grantee, or cestui que trust on such 
grounds. Roden v. Murphey, et al. 804 
24. When administrators, with the will annexed, undertake to sell lands of 
the testator under a power to the executor in the will, a court of equity will 
not entertain a bill to set aside a sale by the administrators, although al- 
ledged ta be fraudulent, for the reason that such a sale is entirely void, 
and must so appear by the deeds, and therefore can create no cloud on 
the title of the heirs. Posey, et al. v. Conaway, et al. 811 
25. An administrator may recover on a note payable in another name than to 
his intestate, if the proof satisfies the jury it was intended to be executed 
to the intestate. Hellen v. Wideman, 846 
26. Whenan account is taken against the administrator of an executor, inter- 
_ est is not chargeable with interest, unless he is shown to have used the 
fuuds, or was guilty of wilful neglect. Powell, et al. v. Powell, 900 
27. Compensation to executors and administrators is allowed in our courts, and 
should be refused only in cases of wilful default, or gross negligence, caus- 
ing loss to the estate. Ib. 900 
28. A fieri facias founded upon a judgment against an administrator, which 
requires a given sum of money to be madeof the goods ans chattels of the 
intestate, &:c. may be levied according to its mandate ; and, if money may 
be taken under a fi. fa., it is no objection that the defendant in execution 
is an administrator, and the writ requires the amount of the judgment to 
be made of the goods and chattels of the intestate in his hands, &c. Bar- 
nett v. Bass, and another, 951 
29. An action of detinue will lie against an executor, upon an allegation that 
the chattel was in possession of the testator, and after his death came 
to the hands of his executor, who detains it as such; and to entitle the 
plaintiff to recover in such a case, he must prove not only his own proper- 
ty in the thing, but the possession, as well of the testator as his personal 
representative. Brewer v. Strong’s Ex’rs, 961 
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See Chancery, 17, 35. 
See Conflict of Laws, 3. 
See Limitations and Non Claim, Statutes of, 4. 
See Error, Writ of, 1, 6. 
See Estates of Deceased Persons, 1, 3, 4, 5. 
See Evidence, 67. 

FORCIBLE ENTRY AND DETAINER, &c. 


1. If one is unlawfully ejected by means of a writ of restitution, in a suit to 
which he is neither a party or privy, this furnishes no justification for him 
to forcibly eject him who is thus invested with the possession. The rem- 
edy is to sue the sheriff or party for the forcible entry. Horsefield v. d- 
ams and Knapp, ae 

2. In a suit for a forcible entry, where the defendant pleads not guilty, the 
issue is upon the defendant’s forcible entry—therefore records of other 
suits, between other parties, with respect to the property or possession are 
prima facie irrelevant. To show a relevancy, the privity or connection 
between the parties to the records and those before the court should first 
be suggested or shown. Ib. 9 

3. When charges asked for appear to have no connection with the fact in 
issue, their application must be shown by setting out the evidence, other- 
wise the presumption arises, that the court properly retused them for irrele- 
vancy. Ib. 9 


FORTHCOMING BOND. 


1. Semble: that the execution of a forthcoming bond for property subject to 
seizure, estops the defendant from controverting the regularity of the levy; 
or if a sheriff declares a levy upon property within his power or control, 
and commits its custody to a third person, as his agent, the levy would be 
good, but the officer having parted with the thing otherwise than the law 
requires, will be liable for the consequences, if the custodian abuse his 
trust. Easley, et al. v. Walker, 671 

2. When the goods of a party have been seized and sold under an execution 
issued from the clerk’s office, on a bond, defective as a statutory forthcom- 
ing bond, the act of issuing the execution, is the act of the clerk, and not 
of the plaintiff—therefore no action of trespass will lie against the latter. 
Meredith v. Richardson & O'Neal, 828 

See Assumpsit, 2. 


FRAUD. 


1. When the trustees permit the assignee, as their agent, to use and control 
the assigned effects, in a manner wholly inconsistent with the purposes of 


. 
~ 


the trust, and as his own, it is evidence that the assignment was not made 
in good faith. Smith v. Leavitts, 93 
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2. Semble : the continuance in possession of personal property, after the same 
has been publicly sold under execution, aud purchased by a third person, is 
not even prima facie evidence of fraud, so as to subject it to the creditors 
of the defendant in execution. Abney v. Kingsland § Co. 355 

3. Ifa defendant in execution furnished toa third person, the money with 
which he purchases the property of the former at a sheriff’s sale, the title 
thus acquired by the purchaser will net prevail against the creditors of the 
party advancing the money, although it is good against him ; but if such 
fraudulent vendee makes a bona jide sale of the property to one ignorant of 
the fraud, the latter will hold it against all persons in whose favor liens had 
not previously attached. Ib. 359 

4. It is competent for a party to make a fair sale of his property, either for 
cash or on time, to any one competent and willing to contract ; and it can- 
not be assumed, because the purchaser has not the means of payment, in- 
dependently of the property thus acquired, the sale was fraudulent, if the 
vendor has taken a mortgage or other form of security for the purchase 
money. 4ndrews &§ Brothers v. Jones, et al. 400 

5. It cannot be assumed that property was purchased at less than its fair va- 
lue, because the purchaser, after having improved it, has realized a large 
profit from the investment; and ifa sale is made for a valuable, though in- 
adequate consideration, in good faith, it will not be defeated either by the 
common law, or the statute of frauds. Ib. 400 

G6. Where slaves are publicly sold, under a deed of trust, it cannot be infer- 
red that the sale was fraudulent, because they remained upon the planta- 
tion where they were previously employed, for several years afterwards— 
the vendee occupying the plantation under a contract to pay rent. Ib. 400 

7. Where the lessor of land, under the impression that the rent reserved was 
too much, originally, or because the year had been unfavorable to planting, 
remits half the rent, it cannot be assumed that the transaction was fraudu- 
lent, and that the remission of rent was simulated, or intended as a gift 
to the lessee. Jb. 400 

8. To make an ante-nuptial settlement void as a fraud upon creditors, it is 
necessary that both parties should concur in, or have notice of the intend- 
ed fraud. Ib. 401 

9. When a party by fraud obtains possession of property, under a contract 
which he had not complied with on his part, an offer by the defrauded par- 
ty, to make a new contract, which is not acceded to, is not a waiver of any 
right he had against the other for the fraud practiced. Adams v. Shelby, 478 

10. When the'seller of a slave asserts tothe purchaser that he is as sound as 
any slave, and a week after the sale the slave is found to be diseased of a 
disease apparently of long standing, these are facts which warrant the in- 
ference of fraud, and therefore it is not erroneous to exclude them fromthe 
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jury, although a warranty was accepted not covering this disease, and the 
slave afterwards died of another. Huckabee v. Albritton, 567 
11. A promise to pay after the discovery of the fraud of the plaintiff does not 
preclude the defence. It is only as evidence to show that no fraud in fact 
was committed, that such evidence is admissible. Jb. 657 
12. To let in the defence of fraud when a warranty has been accepted, it is 
only necessary to show a fraud in fact, and not a fraud or mistake in the 
execution of the bill of sale containing the warranty. Ib, 657 
13. Property purchased with the proceeds of a fraudulent assignment, is sub- 
ject to be levied on by execution, in the same manner as the assigned 
property would have been. Jb. 796 
See Chancery, 7. 
See Debtor and Creditor, 2, 3, 5. 
See Deeds of Trust, 5. 
See Execution, Writ of, 7. 
See Executors and Administrators, 23. 


FRAUDS, STATUTE OF. 


1. When the witnesses before the jury differ materially in stating the con 
tract—one saying it was between the plaintiffand defendant for the rent of 
a room, and others that the room was leased by the plaintiff to a third per- 
son, for whom the defendant promised to pay, if he failed to do so, it is er- 
ror to refuse to charge that the defendant was liable, although the third 
person may have received the benefit of the contract. A promise under 
such circumstances is not within the statute of frauds. Fuaires v. Lo- 
danc, 50 
2. A declaration which alledges that the plaintiff, at the instance and request 
of the defendants, and upon a promise that he would pay therefor, did sell 
and deliver furniture, and rent a house toa third person, is not obnoxious 
to the statute of frauds, although it is not alledged that the defendant’s 
promise was in writing, or objectionable on the ground that it does not 
state a sufficient consideration. Perrine v. Leachman, ct al. 140 
3. Semble: that verbal agreements entered into before marriage to convey 
property, or make a settlement in consideration of the marriage, cannot be 
enforced. Andrews & Bro’s v. Jones, et al. 401 
4. If a verbal contiact has been executed, it cannot be avoided, merely be- 
cause the statute of frauds requires such contracts to be in writing.— 
Ib. 401 
5. The defence arising under the statute of frauds must be pleaded, and if 
waived, and the contract admitted, or established by proof, it will be en- 
forced. Patterson and others v. Ware, 444 
6. Although a partnership for the purchase and sale of lands, can only be 
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constituted by writing, yet if some of the original partners withdraw, and 
substitute other persons in their stead, who are recognized and treated as 
partners by the remaining members of the firm in their written transac- 
tions, this is sufficient within the statute of frauds. Rowland v. Boozer, 
690 

7. Where a retiring partner sells his interest in the firm toa co-partner, and 
several others, who unite in the same business, the new firm stipulating to 
pay the debts of their predecessors, the stipulation being founded upon a 
sufficient consideration, does not come within that provision of the statute 
of frauds, which declares that no action shall be brought upon a promise to 
answer for the debt, &c. of another person. Lee’s Adm’rs v. Fontaine & 
Freeman, use, &§c. 755 

8. Where the question arising out of the possession of property for three 
years, under an unrecorded deed, is not raised before the jury, it will not 
be pronounced on in this court. Inge v. Murphy, 886 


GAMING. 

1. H sold land to F, and took his note for the payment of the purchase mo- 
ney, afterwards F won his note upon the result of the Presidential elec- 
tion of 1840, and the same was delivered up by H. Held, that the wager 
was illegal and void, that the delivery of the note to the maker did not dis- 
charge his indebtedness, and it was competent for the vendee, by suit in 
equity to assert his equitable lien, and enforce a collection of the pur- 
chase money by a sale of the land. Foreman v, Hardwick, 316 


GARNISHMENT AND GARNISHEE. 


1. After a debt due by judgment is condemned in the hands of a garnishee, 
the attaching creditor may compound with him, and release the judgment, 
provided his judgment against the attaching debtor remains in force, and 
is credited with the sum recovered by him from the garnishee. Huie v. 
Garrett, 298 


GUARDIAN AND WARD. 


1. Ina proceeding against one as guardian, who is also executor, he cannot 
show that in the scttlement of his accounts as executor, a mistake was 
made, and thus reduce the amount ascertained by the decree of the court 
to be in his hands as guardian. Davis v. Davis, 299 

2. The orphans’ court, conceding it invested with all the powers of chancery 
to settle accounts against guardian and ward, cannot render a decree 
which has the effect to bind the ward personally. He can only become 
personally liable in consequence of an express promise to pay. Duval v. 
Chaudron, 301 

3. Contracts entered into between a guardian and his ward, in respect to the 
estate which the former had managed, shortly after the ward attained her 
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majority, are looked on with suspicion, but where there is no evidence of 
an intention to delay, hinder or defraud the creditors of the ward, they 
cannot successfully impugn it, upon the ground that it was unequal and 
prejudicial to the latter. Andrews & Bro’s v. Jones, et al. 401 
See Executors and Administrators, 8, 9. 


HEIRS, DISTRIBUTEES AND LEGATEES. 


1. Where the will ofa testator, who died in this State, contained a provision 
as follows, viz: “ in the event of my wife’s marriage after my death, it is 
my wish that my property shall he divided according to law, and she to 
receive her lawful right of all my effects,” it must be understood that the 
testator referred to the statutes of descent and distribution, as the criterion 
by which the extent ofthe wife’s interest under the will was to be admea- 
sured ; the more especially as the testator was domiciled here, and the 
real estate of which he died seized, was situated within the State. In such 
case, the share of the wife will not be increased by the death of one of her 
three children after the decease of the testator, as the surviving brother 
and sister are entitled to a preference under the statute, and exclude the 
mother. Bell und wife v. Mason’s adm’r, et al. 334 

2. It is competent for the orphans’ court, on“the application of a legatee to 
make a partial distribution of the estate, although the final settlement is 
continued over upon the application of the executors. Sankey’s Ev’rs v. 
Elsberry, 455 

3. A mother died, leaving issue a child, after which her father died intestate 
and then the child died; the father of the child, under the statute, inhe_ 
rits his childs portion of its grandfather’s estate. Fowler v. Trewhit, 622 

4. Until distribution of an estate is made, the legal title tothe assets remains. 
in the personal representative, no matter where the possession is. If how- 
ever, the debts are all paid, and the distributees, with the assent of the ad 
ministrator, make an amicable division of the property, or agree to epke 
it together in common, it will be responsible for their debts, in proportion 
to their interest in it. Brashear v. Williams, 630 

See Evidence, 68. 
See Wills and Testaments, 1. 


HUSBAND AND WIFE. 

1. The separate estate of the wife, is not liable at law, during the coverture, 
for the payment of her debts, whether contracted before or after marriage 
Haygood v. Harris, 291 

2. A bequest of slaves to a husband, to be held and worked by him for the 
use of his wife and children, but subject in no way to his debts, contracts, 
or judgments, and at his death to be equally divided among his children, 


132 
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then living, does not create a legal estate in the husband, which can be 
sold under execution at law. Spear, trustee, v. Walkly, 328 
3. Semble: that verbal agreements entered into before marriage to convey 
property, or make a settlement in consideration of the marriage, cannot be 
enforced. Andrews &§ Bro’s v. Jones, et al. 401 
4, In legal effect, marriage is a gift to the husband of all the wife’s chattels 
in her possession, and of her choses in action if he reduce them into pos- 
session ; if the choses are not reduced into possession by the husband du- 
ring coverture, they remain the property of the wife, on the dissolution of 
the marriage. Jb. 401 
5. The husband cannot, in virtue of his marital rights, be considered a pur- 
chaser of the equitable interests, or choses in action of the wife; conse- 
quently, these cannot be subjected in a court of equity by the creditors of 
the husband to the payment of their demands. Jb. 401 
6. A court of chancery will not allow the husband to recover the equitnble 
estate of the wife, without making such provision and settlement for her 
benefit, as may be proper under all the circumstances. Ib. 401 
7. When a citation to an executor to distribate, &c. runs in the name of the 
husband alone, in right of his wife, and the decree is properly made in the 
names of husband and wife, the informality of the citation cannot be taken 
advantage of on error, when there was no exception taken in the court be- 
low. Sankey’s Ex’rs v. Ellsberry, 455 
8. The creditors of the husband have no greater right than he himselfhas to 
the property of his wife not reduced into possession ; if therefore the hus- 
band, before he is let into the possession of the wife’s estate, disclaims, or 
releases to her guardian the title and possession of the same, and this dis- 
claimer and release is still operative, the property cannot be seized and 
sold under an execution, at the suit of the husband’s creditors. Andrews & 
Bros. v. Jones, 461 
9. When husband and wife are sued forthe debt of the wife, when sole, the 
wife, and not the husband, must make the oath required by this act.— 
Hudgins and wife v. Nix, 575 
10. Where the wife has a separate estate in slaves, and the husband and wife 
live together, the possession of the husband, is the possession of the wife. 
Lee v. Matthews, 682 
11. Where a remainder is created ina slave, and the tenant for life sells it to 
a stranger, this is a discontinuance of the estate in remainder, and turns it 
into a chose in action. Consequently, when such anestate is vested in a 
feme sole, and the discontinuance takes place before her marriage, her es- 
tate in the slave does not pass to the husband, absolutely, by the marriage, 
although the life estate determines during the coverture, so as to enable the 
husband to sue for the conversion in his own name, but the suit must be 
in the names of the husband and wife jointly. Broome, el al v King, 3819 
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12. When a husband has possession of slaves after his marriage, which previ- 
ously belonged to his wife’s father, and subsequently accepts from him a 
deed conveying them to the issue of the wife, after her death, his acts and 
declarations, showing his only title was under this deed, will conclude his 
assignee from asserting a title independent of it. Inge v. Murphy, 885 


See Evidence, 69. 
See Deeds and Registry of, 4. 


IMPRISONMENT FOR DEBT & BOND FOR PRISON LIMITS. 


1. The act of 1839, “to abolish imprisonment for debt,” does not repeal the 
act of 1827, so far as the latter requires the plaintiff to “ give security for 
the costs of suit,” as a pre-requisite for demanding bail. Keeland v. Har- 
per, et al. 178 

2. A bond executed previous to the passage of the act of 1839, “to abolish 
imprisonment for debt,” conditioned to keep within the prison bounds, is 
not discharged, or in any manner affected by that statute. Croom and 
Drake v. Travis’ Adm’r, 237 

3. A bond conditioned to keep within the “limits of the prison bounds,” pur- 
suant to the act of 1824, becomes absolute by the failure of the principal 
to surrender himself to close custody, orto discharge himself by making a 
surrender of his effects and taking the oath of insolvency, within sixty 
days from the time of its execution; nor can the measure of the recovery 
upon such bond be reduced below what the statute prescribes, by proof of 
the inability of the principal to have discharged the judgment on which 
the ca. sa. issued either in whole or in part. Ib. 237 

4, The act of 1824, in requiring a prison-bounds bond to be taken in double 
the sum of the debt, &c. is directory merely, and the requirement is suffi- 
ciently complied with, whether the penalty is less or greater than the sta- 
tute prescribes, Jb. 237 


INDIAN TRIBES. 


1. In the absence of proof that a savage tribe of Indians, have laws or cus- 
toms having the force of law, regulating the descent of property, the pre- 
sumption arises, that the property of a deceased person would belong to 
the first occupant. Brashear v. Williams, 630 

2. After the extension of the laws of the State over the tribe, property inthe 
possession of Indians, is prima facie lable to the payment of their debts.— 
Ib. 630 

3. The orphans’ court of Sumter had jurisdiction to grant administration 
upon the estate of an Indian, who died before the laws of the State were 
extended over the Indian nation. 1b, 630 
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INDICTMENT. 


1, To authorize the court to sentence one to confinement in the penitentiary 
for aiding a prisoner to escape from confinement in jail, the indictment 
should alledge, that the prisoner who was thus aided to escape, was in 
confinement upon a charge of felony. Kyle v. State of Alabama, 236 


INDORSER AND INDORSEE. 


1. J., the indorsee, declared against R. as the indorser of a promissory note 
dated the 18th May, 1842, and payable on the Ist day of January, 1843, 
alledging that a suit had been brought thereon against the maker to the 
first term of the court of the county of his residence, prosecuted to judg- 
ment, anda return of “no property found.” In the record of the suit a- 
gainst the maker, the indorsement on the writ described the note as paya- 
ble at the time above stated, the declaration described it as maturing on 
the Ist day of May, 1843, but in a subsequent part alledged that it was 
payable on the first of January of that year: Held, that the record was ad- 
missible to support the allegation in respect to the suit against the maker 
of the note. Randolph v. Jones, 228 

2. Where the indorser of a negotiable note, after its protest for non-payment» 
upon the note being shown to him by the maker, with the false assurance 
that it was paid, delivered up to the latter a security which he held for his 
indemnity, the fact that such a security existed when the note was pro- 
tested, will not excuse the neglect to give notice of the dishonor to the 
indorser. Marston v. T'he Bank of Mobile, 284 

3. Where several judgments are rendered for the same debt, it seems that 
the satisfaction of one will operate to discharge the other, except as to the 
costs ; and if one of the defendants in such judgments has a claim on the 
other, he must assert it by suit in his own name. Abercrombie, et al. v. 
Conner, 293 

4, The receipt of a note before its maturity, upon which there is a solvent 
indorser, as collateral security for the payment of a debt, imposes on the 
creditor the necessity of doing those acts which will preserve the liability 
of the indorser, and if he fails to do so, and the maker is insolvent, he is 
responsible for the injury thereby sustained, to the person from whom he 
received it. Russell y. Hester, 535 


» 5. The first indorser ofa bill, whose liability had not been fixed by the hold- 


er, cannot by notice of its dishonor, charge a subsequent indorser, whose 
liability had been discharged by the laches of the holder. Boggs’ Admyr’s 


v. The Br. Bank at Mobile, 790 
See Pleading, 14. 
{NFANT. 


See Chancery, 7. 
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INTENDMENTS AND LEGAL PRESUMPTIONS. 


1. Itcannot be assumed that property was purchased at less than its fair va- 
lue, because the purchaser, after having improved it, has realized a large 
profit from the investment; and ifa sale is made for a valuable, though in- 
adequate consideration, in good faith, it will not be defeated either by the 
common law, or the statute of frauds. .@ndrews &§ Bro’s v. Jones, et al. 400 

2. Where a defendant in chancery, in answer to a bill, affirms that an ac- 
count, or written security for money has been settled fairly, that nothing 
is due, or uses equivalent terms, it must be understood that it has been paid, 
or at least released. Ib. 400 

3. The master reported the amount of sales for cash, and on credit, and as 
the defendants did not show that the debts were not collected, and had 
been due more than two years, the presumption arises that the debts had 
been collected. Patterson and others v. Ware, 444 

4, When the bill charges the complainant to be a free man of color, and no 
question is raised in the court below to the frame of the bill, which prays 
a divorce, it will be presumed in the appellate court, from the allegation in 
the bill, that the parties were lawfully married, according to the laws of 
Alabama, that the defendant is also a free person of color. Also, in the 
absence of exception, that blacks and mulattoes examined as witnesses, 
are also free. Hansford v. Hansford, 561 

5. In the absence of proof that a savage tribe of Indians have laws, or cus- 
toms having the force of law, regulating the descent of property, the pre- 
sumption arises, that the property of a deceased person would belong to 
the first occupant. Brashear v. Williams, 630 

4. The presumption is, the common law prevails in those States of common 
origin with our own, and it rests with the party asserting a change or mo- 
dification to show it. ‘To show such a change or modification, the decis- 
ions of their courts must be looked to, as we look to our own, in the event 
witnesses are examined who rest their opinions on decided cases, and not- 
withstanding disagree as to the conclusions to be drawn. Inge v. Mur- 
phy, 886 

See Evidence, 16, 44, 68. 

See Execution, Writ of, 9. 

See Lien, 4. 

See Practice in Chancery, 7, 8. 
See Principal and Agent, 1, 6. 


INTEREST. 


1. In this State, judgments bear interest, and therefore the bail is liable to 
the same extent as the principal, unless the payment of the sum sworn to, 
creates an exception, and it is properto give judgment against bail forthe 
judgment, interest and costs. Kenan, Ex. v. Carr, 867 














1054 . INDEX. 


INTEREST—contrnvuep. 


2. When an account is taken against the administrator of an executor, inter 
est is not chargeable with interest, unless he is shown to have used the 
funds, or was guilty of wilful neglect. Povvell, et al. v. Powell, 900 


JUDGMENT AND DECREE. 


1. Where several judgments are rendered for the same debt, it seems that 
the satisfaction of one will operate to discharge the other, except as to the 
costs; and if one of the defendants in such judgments has a claim on the 
other, he must assert it by suit in his own name. 4bercrombie, et al v, 
Conner, 293 

2. To sustain a summary judgment of the State Bank for thirty per cent, 
damages, upon the dishonor of a bill of exchange, it must be shown by the 
record, that it was purchased by the bank, to make a remittance in pay_ 
ment of the State bonds. The statement of a fact from which such an in- 
ference might be drawn, is not sufficient. Leigh v. The State Bank, 339 

3. To authorize a judgment to be rendered nune pro tunc, there must be some 
matter of record, or memorandum of the court, and the regularity of such 
judgment may be revised on error. .4ndrews’ Adm’r v. The Br. Bank at 
Mobile, 375 

4. Where a judgment by default or nil dicit is rendered upon motion, in fa- 
vor of a bank, the record must show the liability of the defendant for the 
debt or demand, and that the facts were proved which gave the court ju- 
risdiction. Ib. 375 

5. An affirmation in a judgment nunc pro tune, that the record discovered 
sufficient matter to authorise the amendment, will sustain i:, though the 
matter is not specially stated, ifthe defendant appeared, upon the motion, to 
perfect the judgmeut, and does not show by a bill of exceptions, or in some 
other appropriate manner, that the facts reeited in the entry are untrue.— 
Rains v. Ware & Warren, 623 

6. In a verdict finding that an apparatus consisting of chemical, astronomi 
cal and philosophical instruments is subject to the levy, it is not a valid 
objection to the judgment that the instruments are not separately assessed, 
but that the whole is valued together. Brumby v. Langdon & Co. 747 

7. In an action upon an open account against several persons, it cannot be 
objected that a note given by one of them in the name of all, but without 
their authority, in liquidation of the account, was not delivered up and 
cancelled—it being admitted by the plaintiffs that it was not the note of 
any other person than the defendant who made it, and it further appearing 
that a judgment had been recovered on it against him, which was unsat- 
isfied. Lee’s Adm’r v. Fontaine & Freeman, use, §c. 755 

8. An order of the orphans’ court, which recites that a citation issued, as re- 
quired by the statute, and thereupon orders that the will be admitted to 
probate, is at most only voidable, and cannot be collaterally impeache d 
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but must be avoided, if erroneous, in a direct proceeding. Hilliard and 
wife v. Binford’s Heirs and Administrators, 977 


See Bail, 6. 
See Evidence, 60. 
See Malicious Prosecution, 1. 


LANDLORD AND TENANT. 


1, Where a tenant, under an agreement to pay an annual sum for rent, holds 
over without any new agreement, a continuance of the tenancy will be 
presumed and the obligation to pay rent will be inferred. Harkins et al. v- 
Pope, et al. 493 


LEGACY. 

1. A father, by will executed in 1838, bequeathed ten slaves to each of his 
children, and all those remaining to his wife ; afterwards, in 1842, one of 
these children, a daughter, marries, and the father then, by deed, settles 
her slaves té her sole and separate use, for her life, with remainder to her 
children, living at the time of her death. The testator, at the time of his 
death, was possessed of forty-three slaves. Held, wnder these curcumstan- 
ces, the subsequent provision for the daughter, on her marriage, was an a- 
demption of the legacy. Roberts and wife v. Weatherford, 72 


See Dower, 1. 


LIEN. 


1. Where one accepts a trust, by which a debtor devotes all his property to 
the payment of his creditors, the trustee thereby waives any specific lien, 
he may have on the property, by virtue of execution, and must take ac- 
cording to the stipulations of the deed of trust. Harrison, §c. v. Mock, et 
al. 185 

2. H sold land to F, and took his note for the payment of the purchase mo- 
ney, afterwards F won his note upon the result of the Presidential elec- 
tion of 1840, and the same was delivered up by H. Held, that the wager 
was illegal and void, that the delivery of the note to the maker did not dis- 
charge his indebtedness, and it was competent for the vendee, by suit in 
equity to assert his equitable lien, and enforce a collection of the pur- 
chase money by a sale of the land. Foreman v, Hardwick, 316 

3. Where the vendor of land files a bill to enforce his equitable lien, he will 
be compelled to do equity; if therefore, the vendee bids off the land, at a 
sale under an execution against the vendor, issued on a judgment render- 
ed after the purchase, he shall be allowed the amount which he paid to the 
officer holding the process: for, although his title could not have been dis- 
turbed, yet if a third person had become the purchaser, a cloud would be 
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cast over it, and the vendee himself might perhaps be involved in expen- 
sive and troublesome litigation. Jb. 317 

4. B placed money in the hands of R, to enter at a land office a tract of land 
for him; the land was entered with his money, by R, in his own name, 
and a patent was issued accordingly; afterwards, B authorized R to sell 
the land for him, which was done, and the notes for the payment of the 
purchase money taken payable to the latter; R delivered the notes to B, 
who brought suit thereon, and recovered judgments in the name of R, for 
his use, which remained unsatisfied: Held, that B, by suit in equity, might 
enforce the equitable lien of the vendor for the purchase money ; that al- 
though the notes were not assigned to him by indorsement, yet it must be 
intended that he received them in payment of a debt previously existing, 
or created simultaneously with the transfer. Graggs,et al v. Bailey, 341 

5. The lien of a vendor who has conveyed the land toa purchaser and taken 
notes for the price, is not waived by his passing the notes to another with- 
out indorsement, but may be enforced by that holder, or by the vendor 
when the notes are returned to him, against a sub-purchaser with notice 
of the equity. White v. Stover, et al. 441 
See Pleading, 11. 


LIMITATIONS AND NON-CLAIM, STATUES OF. 


1. An actual presentment of a claim against the estate of a deceased person, 
or something equivalent thereto, is necessary to prevent the operation of 
the statute of non-claim. Knowledge of the existence of the claim, on the 
part of the executor, or administrator, no matter how full, and complete, 
will not dispense with such presentation, and the rule is the same in chan- 
cery as atlaw. Jones’s Ex’rs v. Lightfoot, 18 

2. Where a right of action depends on a contingency, the statute does not 
begin to run until the contingency happens. But a demand depending on 
the rectification of a mistake, by a court of chancery, is not a contingent 
demand, which will prevent the operation of the statute. Ib. 18 

3. It is competent for a defendant to sue out a writ of error to revise a judg- 
ment in form nune pro tunc any time within three years after its rendition, 
where nothing bearing the semblance of a judgment had been previously 
rendered, the statute limiting the prosecution of writs of error would not 
begin to operate sooner. Andrews’ Adm’r v. The Branch Bank at Mo- 

- bile, 375 

4. The presentation of a note to an administrator, within eighteen months 
after the grant of administration, which is afterwards defeated on the 
ground of lunacy, does not withdraw a suit afterwards instituted for the 
amount of an account included inthe note, from the operation of the sta- 
tute of non claim. Badger & Steele v. Kelly, adm’r, 944 
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5. An admission of the correctness of an account, before the statute of limi- 
tations has created a bar, postpones the operation of the statute three years 
longer. Deshler v. Cabiness, 959 

6. A judgment obtained against one administrator by motion, which is so ir- 
regular that it is afterwards set aside on his motion, is not evidence of a 
presentment of the claim tothe personal representative, so as to prevent 
the bar of the statute of non-claim. Boggs’ Adm’rs v. The Br. Bank at 
Mobile, 970 

MALICIOUS PROSECUTION. 

1, In an action for maliciously suing out attachment process, it is not com- 
petent for the plaintiff to show that most ofthe debt was due for usurious 
interest, when the judgment in the attachment suit is for the whole sum 
claimed. Such judgment is conclusive of probable cause, until reversed, 
set aside, or its validity impaired by the judgment of some competent tri- 
bunal. Jones v. Kirksey, 839 

2. In an action for malicious prosecution in charging the plaintiff with a lar- 
ceny, it is no error for the court to charge that this taking, or crime, under 
our statutes, must be with a fraudulent intent. Ifthe defendant supposed 
the facts in proof made out a case of embezzlement, or fraudulent conver 
sion under the penal code, and wished instructions on that point, he should 
ask a specific charge. Collins v. Fowler, 858 

3. When a justice issued a warrant for larceny, and the constable went to 
the house of the party, and informed his wife, the appearance and submis- 
sion at the examination, is to be considered as an actual arrest, when the 
suit is against the prosecutor for a malicious prosecution, The same ef- 
fect is to be given to the order of a justice, that the party be in custody, 
when the officer is present, as well as the party—the latter submitting to 
proceed with the examination. Ib. 859 


MANDAMUS. 

1. Where a party in a cause pending at law, proposes interrogatories to his 
adversary, pursuant to the statute, and they are improperly rejected, his 
appropriate remedy is a mandamus, to compel their allowance. Mallory, 
et al. v. Matlock, 595 


MARRIAGE AND MARRIAGE SETTLEMENT. 


1, Semble: that verbal agreements entered into before marriage to convey 
property, or make a settlement in consideration of the marriage, cannot be 
enforced. Andrews & Bro’s v. Jones, et al. 401 

2. To make an ante-nuptial settlement void as a fraud upon creditors, it is 
necessary that both parties should concur in, or have notice of the intend- 
ed fraud. 1b. 401 
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3. In legal effect, marriage is a gift to the husband of all the wife’s chattels 
in her possession, and of her choses in action if he reduce them into pos- 
session ; if the choses are not reduced into possession by the husband du- 
ring coverture, they remain the property of the wife, on the dissolution of 
the marriage. Ib. 401 

4, Where an adult daughter, in contemplation of marriage, joins with her 
intended husband in relinquishing her entire estate to her mother, who 
was its guardian, and in possession of it—there being no evidence to im- 
pugn the bona fides of the transaction, and the daughter and husband de- 
claring their determination to abide by it, the release cannot be set aside 
at the instance of the creditors of the latter, and the estate made chargea- 
bleto them. Jb. 401 

5. A court of chancery will not allow the husband to recover the equitable 
estate of the wife, without making such provision and settlement for her 
benefit, as may be proper under all the circumstances. Jb. 401 

See Deeds, and Registry of, 4. 
See Husband and Wife, 12. 
See Wills and Testaments, 2. 


MASTER AND SLAVE. 


1. The master, or overseer, and not the slave, is the proper judge whether 
the slave is too sick to be ableto labor. The latter cannot, therefore resist 
the order of the former to go to work forthis reason. T'he Stale v. Abram, 
a slave, 928 


MAYHEM. 


1. The offence of mayhem may be committed without an entire mutilation 
of the member; but the biting offa small portion of the ear, which does 
not disfigure the person, and could only be discovered on close inspection, 
or examination, when attention was directed to it, is not mayhem under 
the statute. The State v. Abram, a slave, 928 


MISTAKES. 


See Deeds and Bonds, 1. 
See Pleading, 1. 


MORTGAGOR AND MORTGAGEE. 


1. A mortgagee claiming title against a purchaser under a judgment credi- 
tor of the mortgagor, must prove the consideration of the mortgage. Doe 
ex dem. McGintry & McCarty v. Reeves, 137 

2. The legal estate of the mortgagee does not pass to the purchaser under 
asale under a decree of foreclosure, when the decree does not bind the 
equity of redemption of the mortgagee, conveyed by him to another after 
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MORTGAGOR AND MORTGAGEE—conTINvueED. 


the mortgage, in consequence of the omission to make that other a party 
to the bill. Glidden v. Doe ex dem. Andrews, . 466 
3. The effect of such a decree, and purchase under it, is not to destroy the 
legal estate of the mortgagee, and he may, notwithstanding, maintain 
ejectment at law for the mortgaged premises. The title remains as it was 
entirely untouched by the decree. Ib. 166 

) 4. Quere? Whether a legal title of a mortgagor will pase under a general 
conveyance by him of all his real and personal estate upon trust to sell for 
the purpose of paying his debts. Jb. 167 
Upon a bill filed to foreclose a mortgage, the heir of the mortgagee in 
possession, is a necessary party, and it is unimportant whether he is plain- 
tiff or defendant. Huggins, Adm’r, and Hilliard v. Hall, Wragg & Chan- 
dler, 283 
6. A mortgage is not avoided by the discharge of the mortgagor as a bank- 
rupt under the act of Congress of 1841. Stewart v. Anderson and anoth- 
er, 504 
7. A. executed a mortgage to P. in 1841; conditioned to be void, if he 
should pay to the mortgagee certain sums of money on days designated for 
the payment ; and further, if he should pay to the P. & M. Bank of M. the 
sum of $321 67, in three months, &c. ; the payment of which was secur- 
ed to the bank by a note and mortgage made by P. in 1837: in February, 
1842, A. was declared a bankrupt; in May of the same year the mort 
gaged premises were sold under a power of sale contained in the mort” 
gage by P. to the bank in consequence of the failure of A. to pay the deb, 
secured thereby ; at this sale A. became the purchaser, and received a deed 
for the property ; in July following a final decree was rendered, declaring 
him a bankrupt, and ordering a certificate of discharge from his debts: 
Held, that A. did not acquire an absolute title to'the premises, but held 
them in subordination to the mortgage of 1841, so far as the debts intend- 
ed to be thereby secured were unsatisfied ; and this although that mort- 
gage contained no warranty of title. Jb. 504 

8. The words “grant, bargain and sell,” when used in a mortgage in fee 
are within the spirit of the act of 1803, “ respecting conveyances,” a co- 
venant to the grantee, his heirs, &c., that the grantor was seized of an in- 
defeasible estate in fee simple, freed from incumbrances done or suffered 
from the grantor, &c.,as also for quiet enjoyment against the grantor, his 
heirs, &c. Ib. 504 
9. If the jurisdiction of the orphans’ court attaches upon an application by an 
executor or administrator, to sell the real estate of his intestate, then the 
proceedings will not be void; and if voidable merely, they cannot be col- 
laterally impeached. [Wyman, etal. v. Campbell, et al. 6 Porter’s Rep, 
219.] Duval’s Heirs v. The P. & M. Bank, 636 
10. A mortgagee in possession under the provisions of the mortgage for the 
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purpose of collecting his debt by the reception of the rents and profits, may 
purchase the mortgaged premises at a sale under a decree of the orphans 
court, upon the petition of the personal representative of the mortgagor, 
and a decree in such cases is not void, merely because the mortgagor has 
not the actual possession. Ib, 636 


NEW TRIAL. 


1, The granting or refusing a new trial, addresses itself to the discretion of 
the court trying the cause, and an appellate court will not inquire whether 
it was rightly refused, or the reasons which influenced the decision were 
well founded. Spence v. Tuggle, 538 


NOTARY PUBLIC. 

1. A notary in whose hands a negotiable note is placed for demand and pro- 
test, must inform the holder with promptness, if he does not give notice of 
its dishonor; and if he underrakes to give notice, he must do so in such a 
manner as to make it effectual in law. Marstonv. The Bank of Mobile, 284 

See Evidence, 70. 


NOTICE. 

1. Notice to the cashier of a bank, that its modification of the proposals of 
a party are acceded to by him, is notice to the bank. Branch Bank at 
Huntsville v. Steele, 915 

See Bills of Exchange and Promissory Notes, 1. 
See Indorser and Indorsee, 2. 


NUISANCE, OBSTRUCTION OF LIGHTS. 

1. One who erects a house in a city or town, onthe margin of his lot, with a 
window opening upon the lot of an adjoining proprietor, does not thereby 
acquire such a right to the use of his window as to deprive the adjoining 
proprietor of the right to build on his lot, in any manner his judgment or 
fancy may dictate. Ray v. Lames, . 63 

See Chancery, 2. 


ORPHANS’ COURT. 

1. It is competent for the orphans’ court, on"the application of a legatee to 
rhake a partial distribution of the estate, although the final settlement is 
continued over upon the application of the executors. Sankey’s Ex’rs v. 
Elsberry, 455 

2. Anorder of the orphans’ court disallowing the account of a previous ad- 
ministrator in a settlement with the administrator de bonis non, is such an 
“order final,” within the statute, as may be revised on appeal or writ of 
error. Shortridge v, Easley, adm’r, &c. 520 

3. Since the passage of the act of 1843, it is not necessary that the judge 
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ORPHANS’ COURT. 


of the county court should audit the accounts of executors and administra- 

tors, previous to a final settlement. Steele v. Knox, 608 
4, It is competent for the orphans’ court to set aside a sale of lands made by 

commissioners under its decree, any time before confirmation; and the 

failure of the orphans’ court to confirm the report of the commissioners; 

and ordering a re-sale, will annul what has been done by the commission_ 

ers, and release the purchaser from his bid, in the same manner as if the 

court had so declared in totidem verbis. Duval’s Heirs v. The P. & M. 

Bank, et al. 636 

See Conflict of Laws, 3. 

See Estates of Deceased Persous, 3, 4. 

See Guardian and Ward, 2. 

See Indian Tribes, 3. 

See Judgment and Decree, 8. 

See Wills and Testaments, 4. 


PARENT AND CHILD. 


1. Upon a bill filed for divorce, where a clause is inserted invoking the ju- 
risdiction of the chancellor to dispose of the minor children, it is proper 
for the court, after decreeing a divorce a vinculo to proceed to determine 
which parent shall be intrusted with the custody of the minor children.— 
Hansford v. Hansford, 561 


PARTNER AND PARTNERSHIP. 


1. In asuit by several partners, one of the plaintiffs consenting to ee sworn 
as a witness, is competent for the defendant, although his copartners may 
object to him. Cunningham v. Carpenter & Watson, 109 

. P purchased the interest of S,a partner in a mercantile concern, becomes 
a member of it, undertakes to pay all the liabilities of that partner as such, 
and to occupy his situation in respect to the partnership; afterwards, P 
acquired a note made by the firm previous to his initiation: Held, that it 
was competent for P to maintain an action against any of the makers, in 
virtue of the indorsement to him, unless it be the partner to whose place he 
has been substituted. Penn v. Stone, 209 

3. Several persons engaged in a partnership for the purpose of buying lands 

from Indians, and re-selling them, the parties to be interested in the pro- 
fits, in the proportion that they each invested their money in the purchase 
of land: Held, that funds arising from the re-sale of land in the hands of 
any of the partners, being the profits of the land re-sold, was the money of 
the company open to re-investment ; and whilst such a fund existed, ade- 
quate to the demand, no partner could be considered in default, if his pro- 
portion of it was sufficient to meet the exigency. Nor could a member op 
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the firm, actively engaged in its business, be excluded froma participation 
in its benefits for want of funds without notice. Patterson and others v. 
Ware, 444 
4. When a bill is filed by one of a partnership for the purpose of buying and 
selling land, for his share of profits of the land actually sold, and the other 
partners unite in resisting his claim, the court is not called on to settle the 
accounts of the other partners, the nature of the partnership being such | 
that upon the sale of a tract of land, each had his right to a share of the 
proceeds. Ib. 444 
5. Although a partnership for the purchase and sale of lands, can only be 
constituted by writing, yet if some of the original partners withdraw, and 
substitute other persons in their stead, who are recognized and treated as 
partners by the remaining members of the firm in their written transac- 
tions, this is sufficient within the statute of frauds. Rowland v. Boozer, 
690 
6. An unincorporated association of individuals, who had been dealing in 
real estate, having sold all their lands, met, charged the amount in their 
treasurer’s hands as cash, and ordered that the company should not meet 
again: thereupon the treasurer was ordered to pay over to each of the 
members the amount respectively due them by a day designated, if a cer_ 
tain suit was not previously instituted. The suit was not brought by that 
day, and a note made by one of the company of which the association was 
the proprietor, was delivered to another to collect, retain to the extent of 
his share of the profits, and pay over to the treasurer the residue: Held 
that the party receiving the note could maintain an action thereon, in the 
payee’s name, for his own use, though the defendant and himself had been 
members of the same partnership, and before the assets of the firm were 
distributed, had a joint interest in the note; and this although the suit 
contemplated, had been instituted since the distribution and was still pend 
ing. Ib. 690 
7. Where a retiring partner sells his interest in the firm toa co-partner, and 
several others, who unite in the same business, the new firm stipulating to 
pay the debts of their predecessors, the stipulation being founded upon a 
sufficient consideration, does not come within that provision of the statute 
of frauds, which declares that no action shall be brought upon a promise to 
answer for the debt, &c. of another person. Lee’s Adm’rs v. Fontaine & 
Freeman, use, &c. 755 
8. Where a retiring partner sells his interest in a mercantile partnership to 
a third person, who undertakes to pay the debts of the firm, a creditor of 
the firm cannot, in virtue of this undertaking, maintain an action upon his 
demand against the incoming partner and his associates. 1b. 755 
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the items of which only one of the partners is liable, if upon a separate 
judgment against this partner, the security given by him for the amount of 
the entire account, a sum has been collected not more than sufficient to 
pay the items for which he alone is responsible, it may be appropriated to 
their payment, and the partnership made liable for those items which are a 
joint charge. Ib. 755 
10. It is not competent for parties, by articles of agreement between them. 
selves to invest such person as a majority of them shall afterwards appoint 
with power to sue in his own name for monies agreed to be contributed 
by each partner tothe general fund. Fortune v. Brazier, 791 
11. Chancery has no jurisdiction of a bill by one of several partners to whom 
a balance is owing on the final settlement of the accounts to decree him 
his separate proportion. Ifa settlement is the object of the bill, all the 
partners should be joined, but the one partner can only sue at law for his 
ascertained balance. McGehee, et al. v. Dougherty, 863 
12, The agreement of a creditor to discharge one partner on his securing the 
payment ofa portion of the debt, but reserving the right to proceed against 
another partner, does not operate to discharge the latter. Browning § Co 
v. Grady, Adm’r, 999 
See Evidence, 53. 
See Practice at Law, 6. 


PARTY WALLS. 
See Assumpsit, l., 





PAYMENT. 


1. Where money is paid by the defendant, after the appearance term of the 
plaintiff’s action, upon an execution issued ona judgment rendered against 
him as the surety of the plaintiff, in favor of a third person, the defendant 
cannot avail himself of such payment, either as a payment or set off.— 
Franklin v. Mc Guire, Adm’r, &c., 557 

2. The reception of a promissory note in liquidation, or even in payment of 
an open account, will not discharge the debtor from the original cause of 
action, if it is invalid as to some of the parties who appear to have joined in 
making it, because the debtor who made it, was not authorized to bind 
them; and although a judgment has been recovered upon the note against 
the debtor who made it, or the note has been negotiated, yet the par- 
ties liable to pay the account, may be sued thereon, if the judgment has 
been unproductive. Lee’s Adm’rs v. Fontaine & Freeman, use, &c. 755 

3. Where a party makes out an account against a partnership, for some of 
the items of which only one of the partners is liable, if upon a separate 
judgment against this partner, the security given by him for the amount o¢ 
the entire account, a sum has been collected not more than sufficient to 
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pay the items for which alone he is responsible, it may be appropriated to 
their payment, and the partnership made liable for those items which are a 


joint charge. Ib. 755 
See Pleading, 12. 


PENALTY. 
See Steamboats, &c. 1, 2, 3. 


PLEADING. 


1. A bond in which Hudson and Jones are obligees, cannot be sued and re- 
covered on at law, in the name of Hudson and James, alledging in the de- 
claration, and proving that the latter, and not Jones was intended to be an 
obligee, and the insertion of the wrong name was a mere mistake. In 
such case it is competent for a court of equity to reform the bond, accord- 
ing to the intention of the parties, upon the mistake being satisfactorily es- 
tabliched, Gayle, et al. v. Hudson, et al. 116 

2. Ina declsration against a carrier for the loss of goods, it is necessary to 
aver a delivery of the goods to him, and the omission to make such an a- 
verment, would be fatal on general demurrer. Jordan v. Hazard, 221 

3. Where the declaration in an action of trespass to try titles, alledges that 
the »!nintiff was seized of the premises in question on a certain day, and 
month, it will be presumed that the time of the seizure was previous to the 
commencement of the suit, though the year is not stated. Whiteside v. 
The Branch Bank at Decatur, 249 

4. It is nota good plea by an administrator to an action against him, that he 
had resigned the trust—the plea should also alledge, either that he had 
administered the assets that came to his hands, or that he had delivered 
them to his successor. Gayle, 4dm’r, §c. v. Elliott, 264 

5. A demurrer will not be sustained to a plea puis darrien continuance for 
want of an affidavit. The objection should be made to its reception by 
the court. McCall, use, &c. v. McRae, “ 313 

6. When the pluintiff declares on the common counts, for work and labor, he 
cannot recover, if it is proved that there was a special contract between 
the parties, that the plaintiff should receive a part of the crop, although 
the precise terms of the contract are not shown. Snedicor, /dm’r, v. Leach- 
man, Adm’r, 330 

7. Usrey and Usury are idem sonans. Gresham v. Walker, 370 

8. Where the variance between the count and cause of action set out on 
oyer, isso palpable and material that it does not appear from a comparison 
that they are prima “xcie identical, then, the agreement has not been set 
out according to its legal effect, and a demurrer should be sustained. Mc- 
Donald v. Dodge and McKay, 529 





